


CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State ot Georgia, 
AT ATLANTA, 


JULY TERM, 1871. 


Present—O. * —— CuiEeFr JUSTICE. 
H. K. McCA 
HIRAM WARNER, fJ°PGES: 


Tue Georaia Company, plaintiff in error, vs. R. J. Cas- 
TLEBERRY, defendant in error. 


A corporation, though of the same name with a partnership, doing busi- 
ness, by the same agent, before the date of the charter, is not the same 
person, and to make it liable for a debt due from the partnership, a 
parol promise by the president, without a new consideration, is not 
sufficient. There must bea writing, signed by the party to be charged, 
or by its agent expressly authorized, or it must be shown that the in- 
corporation has received the consideration. 


Corporations. Statute of Frauds. Before Judge Knia@ut. 
Lumpkin Superior Court. April Term, 1871. 


In March, 1866, Castleberry conveyed his land to one 
Pride, but remained in possession and planted part of the 
land. Pride was agent for the Georgia Company, and had 
the headquarters of the company in Castleberry’s residence. 
The hands, teams and wagons of the company destroyed the 
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fences and crops, and Castleberry called on Pride for pay- 
ment. He promised to pay when in funds, but did not. 
Subsequently, this company was incorporated, under the same 
name, and Pride was made president of the corporation, and 
again promised to pay the demand. Upon his failing to do 
so, Castleberry sued the corporation. The evidence for plain- 
tiff was as aforesaid. Pride testified that he made no such 
promises, and that Castleberry had no right to occupy said 
Jand, and, so far as he knew, had no crop destroyed. 

The Justice dismissed the case, putting his jadgment upon 
the ground that the corporation was not liable, under plain- 
tiff’s showing. Castleberry sued out a certiorari, and the 
judgment of the Justice was reversed and a new trial was 
ordered. This reversal and order are assigned as error. 


GeorcE D. Rice anv R. N. QuILLIAN, for plaintiff in er- 
ror. Said corporation not, liable for debts of company, crea- 
ted before Act of incorporation :, 1 Pick, 215 ; 27 Conn., 170; 
Ang. & A. on Cor., sec. 256; 17 Ga. R., 546; 4th, 578, 
Subsequent promise needs be in writing: R. Code, sec. 1940; 
Ang. & A. on Corp., 233; 13 Met., 543. Pride could not 
bind corporation, if president, without express authority: 1 
Pick R., 215. No proof of his being agent: 40 Ga. R., 
363. 


Joun A. WiMPEY, for defendant, said, the company hav- 
ing benefit of the wrong, it was presumed the corporation 
adopted its promise to pay: 7 Cranch, 307. 


McCay, Judge. 


For all essential purposes, the “Georgia Company,” doing 
business at the time this contract was made, and the corpo- 
ration subsequently chartered and now sued, are separate 
and distinct. The former was a mere partnership, the mem- 
bers of which were each bound for the debt; the latter is a 
person—a nonentity—which gets its existence and responsi- 
bilities from the charter. Though the members of the part- 








ATLANTA, JULY TERM, 1871. 189 


The Georgia Company vs. Castleberry. 


nership and the members of the corporation be the same, yet 
the rights of the one and the other are different. 

To make the company liable for the debt of the partner- 
ship, the same formalities are required as to make any indi- 
vidual liable for the debt of another. Such a contract must 
be in writing, signed by the party to be charged. There is 
no pretence of such a written undertaking, even if it were in 
the power of the president toso do. The assumption of a 
debt due by the old partnership, with no new consideration, 
is outside of the scope of the charter, and therefore outside of 
the scope of the president’s duties, as they are derived from 
the nature of his office, and even a written contract promis- 
ing to pay this debt- would be of doubtful validity, unless 
there was special authority from the Company. 

We are aware that there are instances in which a corpora- 
tion has been held liable for debts contracted before the date 
of the charter, but it will, we think, be found that these are 
all cases where the debt was contracted in the course of the 
organization, as debts forming part of the expenses or for 
the payment of the costs arising in proeuring the charter, or 
where the company has, in fact, received the consideration. 

There is nothing here except the single fact that the part- 
nership was of the same name as the afterwards chartered 
company, and had the same agent and was engaged in the 
same business. It does not even appear that the one is the 
successor of the other, except in name. 

Upon the whole, we think the Justice of the Peace was 
right, and that, under the facts as set forth in the answer, 
the chartered company was not liable for this debt. 

Judgment reversed. 
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Lester & LEsTER, plaintiffs in error, vs. Joon M. FowLER 

et al., defendants in error. 

A suit was brought in a Justice’s Court on a note for $20 00, made by 
the defendants, payable to the plaintiffs, and on the trial the Justice 
allowed the defendants to prove that the conditions of the contract 
were, ‘‘that the plaintiffs were to clear the defendants of the charge 
for which they were indicted, or they were to have nothing;’’ which 
evidence was objected to by the plaintiffs, on the ground that it con- 
tradicted the note, which was the best evidence of the contract be- 
tween the parties. The case having been carried up to the Superior 
Court by writ of certiorari, the Court affirmed the ruling of the Jus- 
tice and dismissed the same: 

Held, That the admission of the parol evidence by the Justice to contra- 
dict the note and prove conditions not expressed therein, was error ; 
and that the Court below erred in not sustaining the plaintiffs’ certiorari 
and ordering a new trial in the Justice’s Court. 


Parol evidence to vary writing. Before Judge KNnieur. 
Forsyth Superior Court. April, 1871. 


Fowler and one Dunaway, in 1857, gave to Lester & Les- 
ter their promissory note for $20 00, due one day after date. 
When sued upon it, they pleaded the Scaling Ordinance, 
and that the consideration had failed. On the trial, the 
makers and a person who was present when the contract was 
made, testified that the note was given to get Lester & Lester 
to defend the makers for riot, and that they told defendants 
that if they proved what they said they could, they should 
be cleared or not have to pay the note; that they did prove 
what they said they could, but were convicted. All this 
evidence was objected to, upon the ground that it varied the 
note; but the Justice overruled the objection. The Justice 
gave judgment against the plaintiffs. They sued out a cer- 
tiorari, averring that the Justice erred in admitting said evi- 
dence. The judgment of the Justice was sustained, and that 
is assigned as error. 


H. P. Bett, for plaintiffs in error. As to parol evidence 
to vary writing, cited Revised Code, section 3747; 1st Kelly, 
18; 4th Georgia Reports, 106; 5th, 373; 26th, 241. 
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H. L. Patrerson, for defendant, cited Revised Code, sec- 
tion 2715; 28th Georgia Reports, 165. 





WARNER, Judge. 






Tt was error in the Court in not sustaining the plaintiffs’ 
certiorari and ordering a new trial in the Justice’s Court. 
Let the judgment of the Court below be reversed. 







WittraM A. Suirs e al., plaintiffs in error, vs. WILLIAM 
L. Byers e¢ al., defendants in error. 







1. A judgment in equity, directing the removal of trustees for mal-ad- 
ministration, and that they pay a certain amount into the hands of a 
Receiver, that it may go into the hands of a new trustee, to be man- 
aged according to the terms of the trust, is not such a debt as the 
plaintiffs in the bill, the beneficaries, are bound to pay taxes upon. 

2. A judgment of a Court of competent jurisdiction, is conclusive be- 

tween the same parties as to all matters at issue, and when executors 

are removed from their trust under a judgment for waste and mis- 
management, they cannot, under the Relief Act of 1870, deny that 
they have mismanaged their trust. 
















Relief Act, 1870. Res adjudicata. Before Judge Knicut. 
Dawson Superior Court. April Term, 1871. 





See the origin of this case, ante, 41st Georgia Reports, 437. 
The judgment was that Byers e¢ al., complainants, recover of 
Smith & Looper $5,500 00, to be paid to a Receiver, when 
appointed, and that they be removed from their executor- 
ship. <A fi. fa. was issued accordingly on said judgment, 
and was levied upon certain lands of Looper. He and Smith 

- filed an affidavit that said fi. fa. was proceeding illegally, 
because the same was founded upon a contract made or im- 
plied before June, 1865, and the legal taxes chargeable by 
law on said debt had not been paid; that Looper lost “in 
consequence of the war,” $16,900 00, in the destruction, 

loss and depreciation of property, and Smith lost $12,700 00 
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in the same way, (shown by a schedule of the property lost), 
which they “pJeaded as set-off and recoupment in damages 
against said plaintiffs’ execution, because said set-off and re- 
coupment were not pleaded nor admitted by said Court in 
the former trial of said case, from which said execution is- 
sued ;” “they have not acted fraudulently, as executors, nor 
have they wilfully or uegligently mismanaged the property 
in their charge, to the best of their knowledge and belief.” 
Wherefore, they prayed the benefit of the “Relief laws,” and 
a stay of said execution, until a trial could be had under said 
laws. 

The complainants’ counsel moved to dismiss this affidavit, 
because it was insufficient in law to stop the fi, fa.; because 
the original judgment was conclusive on defendants; because, 
by the record, it appears that this cause is not covered by 
the “ Relief laws,” and last, because they got the benefit of 
said laws on the former trial. The Court dismissed the ille- 
gality and ordered the fi. fa. to proceed. This is assigned as 
error, 


M. L. Surru, J. N. Dorsey, Werr Boyp, for plaintiffs 
in error. 


A. P. Bett, GeorcE D. Rice, for defendants in error. 
McCay, Judge. 


We are very clear that this affidavit was properly dis- 
missed. We do not discuss the constitutional question rais- 
ed. The case made in this record is not within the Act of 
October 13th, 1870. 

Ist. This judgment is a judgment on a bill filed to remove 
a trustee, appoint another, and ¢o transfer to him the trust 
fund. The plaintiffs in the bill are not and have not been 
entitled to the money. The legal title is in the trustee, 
whoever he may be. Until the money is paid over, the 
trust fund is in the hands of the trustee, the defendant, and 
it has been and is his duty to pay the taxes upon it. The 
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presumption of law is, that the trustee has, in the judgment, 
been credited with the taxes. At any rate, it was not and 
is not now the duty of the plaintiffs to pay the tax. 

2d. The very gist of the bill, upon which the judgment 
was obtained, is the charge that the defendant had misman- 
aged and was wasiing the trust fund, and the finding of the 
jury was, in effect, a judgment to that effect between the 
parties, since it was only on that hypothesis that the trustee 
was removable. 

The Act of 1870, expressly excepts from its provisions 
trustees who have wasted or mismanaged trust funds in their 
hands. Here is the judgment of a Court of competent juris- 
diction in a matter at issue between the parties. It is con- 
trary to every rule and to every authority, to permit this 
very issue to be again tried. For two reasons, therefore, we 
think the judgment was right: 1. The affidavit, by deny- 
ing that plaintiffs have paid the taxes due, asserts nothing 
that brings this judgment within the Act of 1870, since it 


was the duty of the defendant, and not of the plaintiffs, to 
pay the tax. 2. The Act of 1870 excepts cases of trustees 
who have mismanaged and wasted the trust fund, and the 
judgment is conclusive that these trustees have so done. 
They are, therefore, by the judgment itself, declared to be 
within the exception of the statute. 

Judgment affirmed, with damages. 


STEPHEN CANTRELL, plaintiff in error, vs. James M. Coss, 
defendant in error. 


A bill was filed to set aside an award of arbitrators, on the ground ofa 
‘legal accident,’’ without stating in what particular that legal «accident 
occurred, and praying for an injunction to restrain the collection of 
the purchase-money due for a tract of land sold by the defendant 
to the complainant, of which the latter was in possession under a 
warranty deed made by the defendant, on the ground that the 
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complainant has good reason and does verily fear, that the title and 
warranty to at least a portion of the land will fail, because a suit has 
been instituted on the equity side of the Court, against the defendant 
and other parties, in relation to the division of the land, and that the 
defendant is a non-resident of the State. There was a demurrer to 
the bill for want of equity, and a motion to dissolve the injunction on 
the filing of the defendant’s answer, both of which were overruled by 
the Court below, and the defendant excepted: 

Held, That the allegations in complainant’s bill, that the award com- 
plained of, which had been made the judgment of the Superior Court, 
was a ‘legal accident,’’ without more, was not sufficient, in law, to set 
aside the award. 

Held, further, That a Court of equity will not enjoin the vendor of a 
tract of land from the collection of the purchase-money due therefor 
by the vendee, when the latter is in possession of the land, on the 
ground of a bare fear of a failure of the vendor’s title; the complain- 
ant must allege such facts in his bill as will affirmatively show such a 
prior incumbrance or outstanding title as will defeat the vendor’s 
title, under which the vendee holds possession of the land. 


Equity and Equity Pleading. Injunction. Before Judge 
Kyieut. Dawson Superior Court. April Term, 1871. 


David J. Roe was guardian of Mary A. Cantrell, and was 
one of her grand-father’s administrators. Stephen Cantrell 
and others were, with her, heirs of her grand-father. In 
March, 1867, she filed a bill against Roe for an account 
and settlement with her, and prayed that he should sell her 
grand-father’s lands and pay her her share of their proceeds. 
By the exhibited returns of Roe, as such administrator, it 
appeared that $4,900 00, in cash, had been set apart to her, 
and the land had been divided between Stephen A. Cantrell 
and the other adult heirs. 

Pending this bill, to-wit, on the 6th of September, 1867, 
Stephen Cantrell sold his part of this land to James M. 
Cobb for $4,750 00, of which $2,500 00 was paid in cash, 
and for the balance he took Cobb’s note, due the 25th of De- 
cember, 1869, “to be paid in greenback at forty per cent. dis- 
count, or in greenback at one dollar and forty cents for one 
dollar in par money,” and made him a warranty deed there- 
for. A few days thereafter, Mary A. Cantrell’s said bill was 
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‘amended, by charging that the said division of the land of 
her grand-father was fraudulent, and that Stephen was about 
to remove from this State, and praying injunction against 
the sale of said land by any of said adult heirs, and for ne 
exeat against Stephen Cantrell. The Chancellor ordered 
these writs to be issued. The sheriff did not find Stephen, 
bnt saw his wife in the act of leaving the State, handed her 
the copy-bill, and made his return according to the facts. 
Cobb made the following payments on said note: $253 00 
on the 24th of April, 1869, $173 60 on the 11th of Jan- 
uary, 1870, and $200 00 on the 3d of May, 1870. 

In July, 1870, Cobb and Stephen Cantrell’s agent differed 
as to what was the balance due on said note, and submitted 
this difference to arbitration for final decision. They awarded 
that there was due on the note, on the 16th of July, 1870, 
$1,310 68 and $17 80 interest. At September Term, 1870, 
of the Superior Court of said county, that award was made 
the judgment of said Court. 

In October, 1870, Cobb filed his bill in equity against 
Stephen Cantrell and his agents, praying an injunction 
against the enforcement of said judgment. This bill averred 
the foregoing facts and the following: At the time of the 
trade, Cobb thought Stephen Cantrell’s title to said land per- 
fect, but now he has “apprehension” that the title “stands 
on precarious grounds” and “may fail.” Stephen Cantrell, 
immediately after said sale, moved to Missouri, and there 
invested his money in land, the title to which he took in 
some other person’s name; and he is insolvent, besides being 
out of the jurisdiction of this Court. The apprehension is, 
that Mary A. Cantrell (now Mrs. Bowen) will recover this 
land. The arbitrators gave an award against him for nearly 
$200 00 more than was due on said note; he was ignorant 
and made no objection to the award being made the judgment 
of the Court. ‘The obtainment of the submission, award 
and judgment is a legal accident,” and said “award and 
judgment are illegal,” because the amount is too large; and 
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when he consented to said judgment he did not know he 
could file exceptions to the award, When he bought the 
land, Stephen Cantrell told him he could have his own time 
to pay the said note, and should never be sued upon it, but 
said agent now presses for the payment of said judgment. 

Judge Knight ordered the injunction to issue. Cantrell’s 
counsel demurred to the bill for want of equity. This de- 
murrer we3 overruled, Cantrell then answered the bill. He 
said that the division of the said estate was pursuant to a 
judgdment of a Court of competent jurisdiction ; that he took 
possession under it and remained in possession about eighteen 
years, and then sold to Cobb, who had been in possession 
ever since. Cobb was present when the award was made the 
judgment of the Court, and it was done by his approval, he 
then having no objection to it. Since that, Cobb had been 
trying to raise the money to pay the judgment, and now is 
only pretending fear of his title, to get time. He said, as to 
Mary A. Cantrell’s bill, that he was not served, that there 
could be no recovery of the land for the reason aforesaid, 
and if she did recover, her guardian was amply responsible. 

With these answers, Cantrell’s counsel procured affidavits 
showing that since the judgment Cobb had spoken of it as a 
debt which he must pay, and that he had said his title to 
said land was good. With these, Cantrell’s counsel moved 
to dismiss the bill and dissolve said injunction, because the 
same was improvidently granted, there being no equity in 
the bill, or if there were, it was sworn off. The Chancellor 
refused to dissolve the injunction or dismiss the bill. 

This refusal to dismiss the bill and to dissolve said in- 
junction are assigned as error. 


A. P. Bett, for plaintiff in error, cited Rev. Code, secs. 
3071, 3074; 35 Ga. R., 213; 2d, 275; 37th, 585; 38th, 
312 and 135 and 144; 4l1st, 10. 


Werr Boyp; M. L. Smrra, for defendant, as to fraud, 
accident and mistake, cited Revised Code, secs. 3057, 3062, 
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3074; 2 Story’s Eq. Jur., sec. 826; 26 Ga. R., 415; and 
said this was matter of discretion for the Chancellor: 34 Ga. 
R., 53, 282; 35th, 216; 20th, 76; Bacon’s Dig., 220, item 
37; 223, 61. 


WARNER, Judge. 


It was error in the Court below in overruling the demurrer 
to the complainant’s bill, and in overruling the motion to 
dissolve the injunction, on the statement of facts disclosed in 
the record, 

Let the judgment of the Court below be reversed. 


Tuomas A. Parsons, plaintiff in error, vs. THE STATE oF 
GeorGIA, defendant in error. 


1, The rule that a conviction cannot be had on the uncorroborated testi- 
mony of an accomplice alone, only applies to cases of felonies. In 
misdemeanors, the complicity of the witness goes to his credit, and 
the jury are to judge of his credibility from all the facts and circum- 
stances, as in the case of other witnesses. 

2. What was said to a thief at the time of the larceny is admissible 
against his accessory after the fact, as part of the res geste. (R.) 

8. Under the whole facts of this case, we affirm the judgment refusing 
a new trial. 


Accomplices. Evidence. Res geste. Before Judge ALEX- 
ANDER. Laurens Superior Court. April Term, 1871. 


Parsons was indicted for being accessory before the fact to 
the offense of stealing certain cotton by one Jack Wright. 
Jack Wright testified, that he stole a bale of cotton from his 
employer’s place; that defendant urged him to do so, and he 
excused himself by saying he had no wagon; that defendant 
promised to send a wagon for it, and that, that night, a young 
man came with a wagon, and said that defendant had sent 
him with the wagon, and Jack put the cotton on the wagon 
and carried it to defendant. He further testified, that he had 
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an interest in the cotton crop, but it had not been divided 
and was in the control of his employer. 

That the bale of cotton was missing, and that defendant 
admitted that he had obtained one from Jack Wright at the 
time charged, were shown by other evidence. The saying of 
said young man, italicised above, came in over the objection 
of defendant’s counsel. The defendant introduced no evi- 
dence. 

The Court, in his charge, told the jury that “ the Court is 
authorized, in cases of felony, to advise the jury not to con- 
vict the defendant upon the testimony of an accomplice alone, 
without corroboration, but that rule does not apply to cases 
like this, of misdemeanors ; that, in this case, it is their prov- 
ince to weigh the testimony of said witness, Jack Wright, 
and judge of its credibility and effect, as well as the testi- 
mony of the other witnesses.” 

The jury found Parson’s guilty. He moved for a new 
trial, upon the grounds, that the verdict was contrary to law 
and the evidence, etc., and that the Court erred in admitting 
the remarks of said young man as evidence, and in charging 
as he did. The new trial was refused, and that refusal is as- 


signed as error. 


Roiur A. STANLEY, JoHN T. SHEWMATE, HANSELL & 
HANSELL, for plaintiff in error. Accomplice uncorrobora- 
ted: 1 Stark on Ev., 478; Roscoe’s Cr. Ev., 119; Jay on 
Accomplices, 98, 99; 1 Phil. Ev., 30-1-2; Revised Code, 
sections 3696-7; 1 Hale’s P. of Crown, 304; 6 C. and P., 
388; 1 Denio, 83; 1 Ch. Cr. L. 605; 1 Leach, 464, 478; 
2 Cow., 133; 4 Phil. Ev., 1807-8-9. 


W. B. Bennett, Solicitor General, for the State. Testi- 
mony of accomplice: Revised Code, section 3702; 1 Gr. 
Ev., sections 380-1-2. Admission of agents: Revised Code, 
section 3734. 
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McCay, Judge. 


1. We see no error in the charge of the Court in this case. 
By our Code, section 3702, “the testimony of one witness is 
sufficient to establish a fact,” except in certain specified cases, 
one of which is, by the same section, declared to be “in any 
case of felony where the witness is an accomplice.” We do 
not think the charge of the Judge is objectionable, in that 
he said, that in cases of misdemeanor the accomplice is to be 
judged as other witnesses, It is contended that this was 
calculated to impress upon the minds of the jury the idea 
that they were to credit the accomplice, as though he stood 
before them, free from any stain upon his character. We 
do not think so. The Judge said to the jury, that the testi- 
mony of the accomplice “was to be weighed by them—they 
were to judge of its credibility and effect.” This was, per- 
haps, as far as the Judge ought to have gone. It was for 
the jury to determine from all the facts. That he was an 
accomplice was one of the facts. When the Judge said this, 
the inference is very unfair, that the Judge meant the jury 
was to judge of the credibility of his testimony, as though he 
were not an accomplice. Other witnesses are to be judged 
by all the facts legally before the jury, and so are accom- 
plices. 

2. Wesee no error in the admission of the statement of the 
wagoner; it was one link in the chain of evidence implica- 
ting the prisoner, as the cotton was traced to his possession 
and found there. We think the statement of the wagoner, 
as to who sent him, was part of the res geste. So as to the 
act of the principal thief. Whatever he might have said, it 
is plain that he knew he was stealing. The fact, too, seems 
to be, that it was Guiton’s cotton that was taken. 

3. If the jury believed the accomplice, it was plain that 
the defendant knew he was aiding and encouraging a thief, 
and they were fully justified in their verdict. 

Judgment affirmed. 
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THE ATLANTIC & GuLF RaiLRoapD Company, plaintiff in 
error, vs. THOMAS MANN, defendant in error. 


Where one owned land fronting on a street in the city of Bainbridge, 
and the Atlantic & Gulf Railroad submitted to arbitration, under the 
compensation clause of its charter, the question of how much damages 
the lot owner had received, if any, by the building of said road through 
the street, and it appeared that the road had authority from the State 
(before the Code) to run from point to point in a general direction, 
which might be through the town, and authority from the town author- 
ities to run through said street; and it further appeared that, in fact, 
the road had not used the street either for its track or embankment: 

Held, That the Court erred in holding that the road had no authority to 


use the street. 
Held, also, That the Court erred in holding that the road was estopped 
by the submission, from showing that, in fact, the street was not oc- 


cupied. 


Railroads. Estoppel. Municipal corporation. Streets. 
Before Judge CLark. Decatur Superior Court. May Term, 


1870. 


Several of the questions raised in this cause were not pass- 
ed upon here. And the main points were passed upon, not 
in this case, but in the decision of The South Carolina Rail- ° 
road Company et al., vs. Steiner, from Augusta, decided at 
the same time. The facts upon which this opinion is based, 
are as follows: The charter of The Atlantic & Gulf Rail- 
road Company, granted prior to the adoption of the present 
Code of this State, for fixing certain damages to be paid, 
authorized a submission to arbitration, with a right of ap- 
peal to the Superior Court. Mann owned a lot in Bain- 
bridge, fronting on a street, and claimed that the company 
had damaged him by running its road-bed and track along 
said street, making a cut six or eight feet deep. He and the 
company submitted the quantum of damages thereby done to 
him, to arbitration, under said charter. ‘The submission re- 
cited that the company had run its track in said street. The 
arbitrators made an award, from which the company appeal- 
ed. On the trial, it was shown that Bainbridge is in the 
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route between the terminal points for said road, mentioned 
in the charter; that the city authorities of Bainbridge gave 
the company permission to run their track in and through 
the street fronting Mann’s lot, and that Mann had no prop- 
erty on said street. And it was testified by a witness that, 
in fact, the company did not run its track in said street, (as 
was supposed when the matter was submitted to arbitration), 
but on a lot joining the street. There was evidence as to 
damages, etc. The Court charged that the company was 
estopped from denying that its track was in said street, un- 
less they can show they made a mistake in the submission; 
that the company had no right, under its charter, to occupy 
said street with its track, and the city authorities of Bain- 
bridge had no power to grant the company the right to make 
an excavation six or eight feet deep in said street, and there- 
fore the company is a trespasser and takes no advantage by 
the charter, but is liable as any other person for all damages 
resulting from said trespass and erection of a nuisance. The 


jury found for Mann, and the company brought the cause 
here for review. 


Friemine & Rutruerrorp; L. J. GLenn & Son, for 
plaintiff in error. By suing for damages, under the charter, 
Mann admitted the company’s right to the track: 1 Redf. 
288, 336, 337, 222, 228, 247; 24 N. Y. R., 659. Mayor 
and Council of Bainbridge had right to grant the company 
the use of street: Acts 1851-2, p. 418; 15 Barb. R., 232. 


Sims & CrawForD; CLARK & SPENCER, for defendant. 
McCay, J udge. 


The charter of this company is older than the Code, so 
that it cannot be controlled by section 753 of the Code. 
Whether this was the common law, seems to be somewhat 
doubtful. The charter of the company is a grant from the 
State to run their road, in a general direction, from point to 
point. If, in doing this, it becomes necessary to use a pub- 


VoL, xLu1—13, 
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lic road, and the authorities, clothed by law with power over 
such roads or streets, consent, we see nothing in principle to 
sustain the denial of the power of the company to use the 
highway, paying to parties, having legal rights, any compen- 
sation they may be entitled to: See 4 Cushing, 63. 

We are clearly satisfied that the Judge, in his charge to the 
jury, gave too limited a construction to the submission. The 
case, as presented, is not, in a strict sense, a submission to 
arbitration. It is a compulsory proceeding, as provided by 
the charter, and the whole matter left to the commissioner is 
the compensation, due for the seizure of the property of a 
citizen. It is the law, rather than the submission, which 
presents the issue. ‘True, if there was a distinct, intended , 
admission of any fact in the agreement, to save the necessity 
of proof, made avowedly, the parties would be bound. 

The proof here showed, very conclusively, that no part of 
the street was used. It seems very absurd, with this proof 
before the Court, to say that the verdict is to be based on the 
agreed statement that the street was used. We do not think 
the form of this submission, or the words used, fairly bear 
such a limited construction. The real matter at issue, under 
it is, has the plaintiff’s property or rights been so appropri- 
ated by the company as to entitle him to compensation? and 
if so, what compensation ? and any evidence going to eluci- 
date that issue is competent. We do not, in this case, decide 
the great question made in the record, because, whilst the 
Court is unanimous that this judgment is error, it is not ex- 
actly agreed upon the question as to whether the owners of 
property, lying on a street, who are not the owners of the 
fee in the street, have any such right in the street as enti- 
tles them to compensation. 

The question arises, in a very direct way, in another case, 
(see South Carolina Railroad Company vs. Steiner, post,) 
pending before this Court, from the Augusta Circuit, and in 
deciding that case, we will decide what we understand to be 
the law upon the point. Judgment reversed. 
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Netson Tirt e¢ al., plaintiff in error, vs. D. P. Hri1, ad- 
ministrator, defendant in error. 


This is a bill filed by the administrator of Davis, to set aside a sheriff's 
sale of a city lot in the city of Albany, on the ground that the consid- 
eration of the debt on which the judgment was rendered, was a slave 
orslaves, It does not appear on the face of the judgment, or the ex- 
ecution, that the original consideration of the debt on which the judg- 
ment was rendered, was for slaves. The judgment was obtained on 
the 24th November, 1864. The lot was sold by the sheriff on the 5th 
day of January, 1869, and purchased by the defendant, Tift, for the 
sum of $25000. The prayer of the bill is, that the sheriff’s sale be 
set aside, and the purchaseyr’s title to the lot be declared void. The 
defendant demurred to the bill for want of equity, which was over- 
ruled by the Court, and the defendant excepted : 

. Held, That the sale made by the sheriff under a judgment of a Court of 
competent jurisdiction, and an execution regular upon its face at the 
time, and the same not being a void judgment, the purchaser at the 
sheriff's sale, who paid his money for the lot, acquired a valid title 
thereto under that sale, as against the defendant in that judgment, and 
his legal representatives, and that the Court erred in overruling the 
demurrer to the complainant’s bill. 


Purchaser at Sheriff’s sales. Slave debts. Before Judge 
Srrozier. Dougherty Superior Court. December, 1870. 


On the 24th of November, 1864, Morgan Kemp obtained 
a judgment against Joseph A. Davis and another, in Marion 
county, for $1.700 00 principal, $466 08 interest and costs. 

On the 2d of December, 1864, a fi. fa. was issued thereon. 
On the 4th of December, 1868, this fi. fa. was levied upon a 
lot in Albany, Georgia, as the property of Joseph A. Davis, 
and on the 5th of January, 1869, the sheriff sold said lot for 
$250 00, and conveyed the same to the purchaser. In March, 
1869, D. P. Hill, as administrator of Davis, filed his bill 
against Kemp and Nelson Tift, averring the foregoing and 
following facts: He was appointed administrator on the 
12th of December, 1867, and therefore said levy was made 
within twelve months from his appointment. He had no 
notice of said debt till a few days before the sheriff’s sale. 
Then he had notice given at the sale that the levy was pre- 
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maturely made, and that he would contest the sale on that 
ground. The land was worth $2,000 00, but Tift bought it 
for $250 00, and took title and possession of the same. Since 
the sale he has learned that the demand, on which said judg- 
ment was founded, was a contract for the sale of slaves. Its 
enforcement, therefore, by the sheriff was void, because for- 
bidden by the Constitution of this State. Kemp knew this 
before the sale. He prayed that the money paid for the 
land by Tift to Kemp, be restored to Tift; that Tift be en- 
joined from conveying the land to others, and be compelled 
to convey it to him as such administrator, and to give him 
possession thereof. The injunction was granted. 

This bill was demurred to, upon the ground that it con- 
tained no equity, especially as against Tift. The demurrer 
was overruled, and that is assigned as error. 


Hives & Hosss, for plaintiffs in error. 
Vason & Davis, for defendant. 


WARNER, Judge. 


It was error-in the Court in overruling the demurrer to 
the complainant’s bill, on the statement of facts contained in 
the record. 

Let the judgment of the Court below be reversed. 


JEREMIAH WALTERS, plaintiff in error, vs. B. R. Croas- 
DALE & CoMPANY, defendants in error. 


This was an action brought by the plaintiff on a promissory note for 
$244 83 against the defendant, who pleaded in defense thereof, that 
the note was given for a commercial fertilizer known in the market as 
‘‘Croasdale’s Superphosphate of Lime,’’ and that the article pur- 
chased was of no value as a fertilizer, and that the consideration for 
which the note was given had failed. There was evidence on both 
sides as to the value of this fertilizer by those who had used it on their 
land, the defendant swearing that it was of no value to him. The jury 
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found a verdict for the plaintiff. The defendant made a motion for 
a new trial, on several grounds, as set forth in the record, which was 
overruled by the Court, and the defendant excepted : 

Held, That the plaintiff warranted the article sold to be a merchantable 
article, and reasonably suited to the use intended, and that there is 
sufficient evidence in the record to sustain the verdict of the jury on 
that point in the case. 

There was no error in the Court in ruling out the copy letter of Adelburg 
& Raymond to Stone, Parmelee & Company, under the statement of 
facts contained in the record, or in admitting the evidence of Gunn & 
Knott and Zeilin, or in overruling the motion for a new trial. 


Evidence. New trial refused. Before Judge HARRELL. 
Dougherty Superior Court. February, 1871. 


Walters made his promissory note payable to B. R. Croas- 
dale & Company “for value received in superphosphate of 
lime.” He was sued thereon by B. R. Croasdale & Com- 
pany. He pleaded that the consideration of the note failed 
(partially and totally) in that the note was given for an arti- 
cle represented as Croasdale’s superphosphate of lime, as a 
gentsine superphosphate of lime and a good fertilizer, whereas 
it was not a genuine superphosphate of lime and not a good 
fertilizer, but was wholly useless. 

The evidence showed that Zeilin & Company, of Macon, 
Georgia, were the agents for selling Croasdale’s superphos- 
phate of lime, sold what they represented as that article, and 
for it took said note; that the sale was made by an exhibi- 
tion of a sample and certificates of its great value as a fertili- 
zer. Zeilin testified that he had tried some of the same 
shipment and found it better than any other commercial 
manure, and that he sold it to various persons, among whom 
were Gunn and Knott. Gunn and Knott testified that that 
which they bought of Zeilin & Company was better than 
other commercial manures. Neither of these witnesses pre- 
tended to know anything about the properties of it nor any- 
thing of its value, except by what they had severally used and 
known others to use. This evidence was objected to because 
it was not shewn that that used by these witnesses contained 
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the same properties as that sold to Walters. Walters testi- 
fied that the sample which was shown him was finely pulver- 
ized and free from trash; that he found his full of lumps 
and trash, and fearing it was not good, put about a pint of 
it in a glass vessel and kept it, though he used the balance, 
without having made any offer to return it. He said it was 
useless to him; that it was not as good a fertilizer as com- 
mon stable manure. He handed this glass vessel full of it 
to Mr. Parmelee, of New York, with a request that he would 
have it analyzed for him. Parmelee testified that he took 
said vessel full of it to New York and delivered it to Addle- 
burg & Raymond for analysis. They testified that they 
handed this vessel, as received from Parmelee, to their as- 
sistant, an analytical chemist, and from him got a report, 
which they sent to Stone, Parmelee & Company, which they 
forwarded to Walters. To the interrogatories of Addleburg 
& Raymond was attached a copy of this report. From this 
report, Addleburg & Raymond testified that the sample 
shown them was not superphosphate of lime and a very. poor 
fertilizer. This report was objected to because it was but 
hearsay, and was rejected. 

The Court charged the jury that, “sellers, in all eases, 
{unless expressly or from the nature of the transaction ex- 
cepted) warrant the article sold as merchantable and reason- 
ably suited to the use intended.” The verdict was for plain- 
tiffs for the amount of the note. Walters moved for a new 
trial upon the grounds that the Court erred in rejecting the 
copy report attached to Addleburg & Raymonds answers, in 
admitting the testimony of Zeilin, Gunn and Knott, and be- 
cause the verdict was contrary to the law and the charge of 
the Court, and decidedly and strongly against the weight of 
the evidence. The new trial was refused and that is assigned 
as error. 


WivuraM E. Sarru, for plaintiff in error. 


Hines & Hopss, for defendants. 
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WaRNnER, Judge. 





Let the judgment of the Court below, overruling the mo- 
tion for a new trial in this case, be affirmed. 






JoHN F. CarGy se, administrator, plaintiff in error, vs. 
ABNER P. BELCHER, defendant in error. 






Where a promissory note was given, during the late war, for $3,500 00, 
due one year after date, upon which $2,800 00 was paid at maturity, in 
Confederate money, leaving due $700 00, and the jury, on suit brought 
for the balance, found for the plaintiff $38 97, and the Judge granted 
a new trial, on the ground that the jury had not found according to the 
equities between the parties, under the facts of the case: 

Held, That this was no abuse of the discretion vested by law in the 
Judge, and this Court will not reverse the judgment. © 


New trial. Scaling Ordinance. Before Judge HARRELL, 
Dougherty Superior Court. December, 1870. 












This was a suit to foreclose a mortgage, made to secure a 
promissory note for $3,500 00, given by Cargyle’s intestate, 
Brinson, on the 13th of December, 1862, due the 1st of Jan- 
uary, 1864, on which a credit of $2,800 00 had been made, 
on the 8th of January, 1864. The defendant pleaded that 
the note was to be paid in Confederate currency, worth less 
than five cents in the dollar at the maturity of said note, 
and prayed that the apparent balance might be scaled by the 
jury. 

Beside the note and mortgage, the only evidence was, that 
they were given for the Brinson place, containing three hun- 
dred acres of land, worth, at the time of the trial, and ever 
since 1866, $10 00 per acre; that, at the date of the matu- 
rity of the note, Confederate currency, as compared with 
specie, was at twenty-one to one, and that currency was the 
sole currency then circulating here, and the $2,800 00 was 
paid in that currency, and the defendant’s intestate took pos- 
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session of the land, and had held it ever since the purchase, 
built some negro cabins on it, and cleared three or four acres 
of it. 

The. jury found for the plaintiff only $38 70. He moved 
for a new trial, upon the ground, that the verdict was strongly 
and decidedly against the weight of the evidence, inequitable, 
etc. The Court granted a new trial. This is assigned as 
error. 


Vason & Davis, for plaintiff in error. 
Wi.1AM E. Smiru, for defendant. 
McCay, Judge. 


Whilst we have some doubts whether this verdict is such 
an one as brings it within the discretion of the Judge, under 
section 3667 of the Code, yet, as the Judge has acted, we 
will not overrule his judgment. Without question, the ver- 
dict is very small. Considering the value received by the 
defendants, one cannot but feel that the jury has acted has- 
tily, since the verdict is for just the amount of the value of 
Confederate money at the maturity of the note. But it must 
be remembered that a year had intervened, and at the rapid 
race, downward, of Confederate money, equity would not 
have compelled the plaintiff to take it unless promptly paid: 
Smith vs. Bryan, 34th Georgia, 53. Wesuspect the jury did 
not take these circumstances fully into consideration, and we 
hardly think it was an abuse of the discretion of the Judge 
to grant a new trial. Necessarily, as the law gives him a 
discretion, this Court is bound to recognize that discretion. 
We have no right to overrule him, merely because we do 
not fully agree with him. His discretion must have been 
abused before his exercise of it is illegal, and it is only of 
illegalities that this Court has jurisdiction. 

Judgment affirmed. 








~ 
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Ex parte motion by R. 8. Rust et al. 





Rust e¢ al., filed their motion in the Court below to be excused as jurors, 
on the ground that they were members of a fire company, organized ' 
in 1868, and exempted by the Legislature from jury duty. In the 
opinion of the Court, taking into consideration the Constitution of 
1868, Article V., sec. 5208 of the Code, and the Legislative enactment 
October, 1869, providing for the organization of juries, together all 
previous exemptions of parties from liabilities to jury duty on account 
of age, profession, or connection with fire or other companies, were 
repealed, and under the present laws of this State, all persons other- 
wise qualified over the age of twenty-one years, irrespective of such 
exemptions, either by special grant or general law, and who are, in 
the opinion of the board of commissioners, under the Act of 1869, up- 
right and intelligent, are liable to jury duty within the terms of that 
Act; and the right to excuse jurors from the performance of such 
duty is vested in the wise discretion of the Judge in whose Courts 
such persons may be drawn or summoned to appear, upon legal 
grounds, applicable to each case. 


Repealing Statutes. Jury. Before Judge Srrozier. 
Dougherty Superior Court. December, 1870. 


Under the Act of the 10th of October, 1868, certain mem- 
bers of certain fire companies are exempted from jury duty. 
The commissioners, in selecting persons for jury duty in 
Baker county, put the names of sixty members of one of 
these companies in one envelope in the jury box, but not on 
the jury list. Some of them, being put upon the traverse 
jury, claimed exemption under said Act. The Court refused 
to discharge them, holding that the general jury Act of 1869 
repealed this special exemption. This is complained of here. 






























G. J. Wricut, for movants. 






No appearance contra. 


LocHRANE, Chief Justice. 


The question presented by this record is one of great prac- 
tical importance, and has invoked at our hands the consider- 
ation to which it is entitled. The question presented is the 
exemption of parties from jury duty, by virtue of their con- 
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nection with a fire company,,in the city of Albany. The 
Court below held that they were liable; from which ruling 
the case now comes before the Court. It is admitted that 
under the Act of organization, the members are active work- 
ing members of the Throneteeska Fire Company, of the city 
of Albany, and otherwise, within the terms of the statute 
passed in 1868, page 168. And the naked question presented 
to this Court for it decision is, whether such exemption, 
granted by the Legislature, is revoked or repealed by the 
Act of 1869, relating to juries. 

The Constitution of this State (13th section, Article V. of 
the Constitution, section 5208, Code,) declares the General 
Assembly shall provide by law for the selection of upright 
and intelligent persons to serve as jurors, etc. The Act of 
1869, referred to, was an Act to carry into effect this clause 
of the Constitution. It will not be neeessary to recite the 
Act, farther than to state that it contains no exceptions and 
recognizes no exemptions under previous legislative enact- 
ment, but prescribes the mode and regulates the manner by 
which the jury boxes are to be revised, and constitutes a 
board whose duty it shall be to select from the book of the 
receiver of tax returns, upright and intelligent persons to 
serve as jurors. Under the provisions of this Act, all the 
exemptions previously granted, either specially by Acts or- 
ganizing fire companies, or general exemptions under the 
jury system, are repealed and revoked; and the duty of the 
board of commissioners is to select upright and intelligent 
persons, irrespective of such exemptions. Taking the Con- 
stitution and the Act of 1869 together, we are satisfied it was 
intended to make every man over the age of twenty-one 
years, who was upright and intelligent, without regard to 
age or previous exemption on account of office or legislative 
license, and who was otherwise qualified, a legal and compe- 
tent juror, whose duty it was, when drawn or summoned, to 
discharge the duties of juror, in the county in which he re- 
sided, within the terms of the Act. In the inauguration of 
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this system, the Legislature has wisely provided for the se- 
lection of the upright and intelligent citizens to discharge 
the high duties devolved by law upon the citizens of this 
State, and left to the presiding Judges, in their wise discre- 
tion, the power of exempting from such duty parties on ac- 
count of their age or bodily infirmity, or such as those who, 
from their professional engagements or ministerial duties, 
they might deem it proper to exempt. 

The right of the Legislature to revoke, at any time, the 
exemption granted to firemen or others from jury duty, was 
not in the nature of a contract incapable of revocation by 
subsequent Legislatures during the term of its existence, but 
was a legislative privilege which it was competent for any 
subsequent Legislature to repeal and annul. And this prin- 
ciple is recognized by this Court in the case of Bloom, 20th 
Georgia; and inasmuch as the Constitution of 1868 and the 
Act of 1869 constitute such repeal and render such parties 
liable to jury duty as the Legislature may provide, in pur- 
suance of the Constitution, we think the Court below was 
right and affirm his judgment in the premises. 

Judgment affirmed. 


a 






sv wo \ ‘ 























JAMES W. Kenp, sheriff, plaintiff in error, vs. JAMES WIL- 
LIAMS, defendant in error. 






Where, in a rule against a sheriff for failing to raise the money on a 
ji. fa., founded on a debt contracted before the Ist of June, 1865, it 
appeared as a part of the proceedings in the cause, though not in the 
sheriff's answer, that in September, 1870, he had called on the de- 
fendant for the money, and had taken his word for the money: 

Held, That the sheriff could not, in reply to the rule, set up the subse- 
quent Act of October 18th, 1870, requiring an affidavit that the taxes 
were duly paid, to be attached to the ji. fa., before it could lawfully 
proceed. 


Rule against Sheriff. Relief Act. Before Judge Stro- 
ZIER. Dougherty Superior Court. February, 1871. 















212 SUPREME COURT OF GEORGIA. 


Kemp vs. Williams. 


On the 25th of July, 1870, a fi. fa. for $137 90, principal, 
$40 21, interest, up to the 1st of June, 1870, and costs, was 
issued in favor of James Williams, against Mercer and De- 
Graffenreid, and was subsequently put into the hands of 
Kemp, sheriff, for collection. He did not make the money, 
and was, in February, 1871, ruled therefor. He objected to 
the rule being made absolute, because the fi. fa. was founded 
upon a contract made prior to June, 1865, and plaintiff had 
not attached to the fi. fa. his affidavit as to the payment of 
taxes, etc., as required by the Relief Act of the 13th of Oc- 
tober, 1870, which he contended was a condition precedent, 
which must be complied with before said fi. fa. could be le- 
gally levied. 

The only evidence of the age of the contract, apparent 
from the rule, is the amount of interest. But, with the rec- 
ord, and certified as part of it, came up an affidavit, made by 
said defendants, in which they stated that the contract was 
made prior to June, 1865; that plaintiff had not paid all 
legal taxes due thereon, etc. ; that, by bad debts and depreci- 
ation of property, they had lost $50,000 00, by reason of 
the late war, and were, therefore, entitled tu have the fi. fa. 
reduced, according to said “ Relief Act.” And further, they 
affirmed that some time in August, September or October, 
1870, Kemp called on them for the money on said fi. fa. ; 
that they told him it was an old debt, but that they would 
pay it, but did not pay it; after the passage of that Act, they 
had not paid it, because plaintiff had not made said affidavit 
as to taxes. 

Counsel for plaintiff in error insisted that this paper was 
no part of the record, but counsel for defendant said it was. 
Whether this paper was before the Judge below when he con- 
sidered this cause does not appear. He simply decided that 
the sheriff had not shown any good cause why he did not 
collect said fi. fa., and made the rule against him absolute. 
This judgment is assigned as error. 





ATLANTA, JULY TERM, 1871. 213 


Kemp vs. Williams. 


Smiru & Jones, plaintiff in error. 
8. D. Irvin; R. F. Lyon, for defendant. 
McCay, Judge. 


It is of the highest importance to the proper administra- 
tion of justice that the officers of Court shall not be permit- 
ted to place themselves in the position of collusion with any 
of the parties. 

It appears from the record of this case that the sheriff had 
failed to levy, under an express understanding that, as the 
defendant had no ground of delay, he gave his word to the 
sheriff to have the money at Court. The sheriff relied upon 
this promise and made no levy. At the time this promise 
was made there was no cause of delay, and the sheriff was 
liable for the money to the plaintiff. Subsequently the State, 
for its own purposes, passed the Act of October 13th, 1870. 
Shall the sheriff be permitted to shield himself for his 
laches, already committed, behind this Act? We think not. 
To permit it, would be directly in the teeth of Neal vs. Price, 
11 Georgia, 297, and contrary to the public policy we have 
asserted in the opening of this decision. Had the sheriff 
obeyed the order of the Court, the plaintiff would have had 
his money. The sheriff undertook deliberately to disobey, 
and instead of making the money, trusted to the word of the 
defendant. He acted at his own risk, and he cannot now 
shield himself behind the law requiring the taxes to be paid. 
That law is not for the benefit of the defendant, but for pur- 
poses of State. Much less van it be used to shield the sheriff 
from a liability taken upon himself since June, 1865. 

Judgment affirmed, 





214 SUPREME COURT OF GEORGIA. 


Hollis vs. Williams. 


Moses P. Ho tis, plaintiff in error, vs. JouN WILLIAMS, 
defendant in error. 


The question of retaining or dissolving an injunction is vested in the 
sound discretion of the Court below, and in cases where the evidence 
is conflicting, and especially when fraud is charged, this Court will 
not interfere to control the discretion of that Court in retaining the 
injunction until the final hearing of the case. 


Injunction. Before Judge Strozier. Calhoun Superior 
Court. March Term, 1871. 


John Williams, by bill, made this case: In 1869 he 
bought of Hollis an undivided half interest in Hollis’ saw 
and grist mills, on Notchaway creek, the land and the stock 
thereto belonging, and in the turnpike across the Chickasaw- 
hatchee creek, on the road from said mills to Albany, Georgia, 
and in the steam mills, near the east end of said turnpike. 
He paid him therefor forty bales of cotton, and gave Hollis 
his two notes for forty bales of cotton each, due, respectively, 
on the 1st of January, 1871 and 1872; took Hollis’ bond for 
titles and went into possession as Hollis’ partner. On the 
llth of February, 1870, he bought the other half from 
Hollis for $3,500 00, cash, and his note for $3,500 00, due 
the Ist of January, 1870, and took Hollis’ bond for titles for 
this half. Since these trades, he paid Hollis thirty-seven 
bales of cotton and $150 00. A main inducement to him 
for making said trade was the turnpike and steam mill pro- 
perty, the turnpike being worth $5,000 00, and yielding an 
income of $100 00 per month for tolls. The steam mills 
were especially valuable, in that they were on this turnpike. 
Hollis represented his title to the turnpike and steam mills 
as perfect, and that there could be no trouble about either, 
and relying on this, Williams made the purchase. Ten or 
fifteen days after he had taken possession of this turnpike, 
the Ordinary of said county ordered him to quit it, because 
he had no title thereto. Upon investigation, he found that 
Hollis had been in possession by consent of said county, upon 
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certain conditions, which he had not complied with, and the 
county refused to make him any title. Hollis refused to ad- 
just this matter. 

When the trade was made, he knew that there were some 
liens on the mills, but Hollis said he had paid, or would pay 
them, but he has not. Now, Hollis is insolvent, is about to 
move to Alabama, and threatens to transfer said undue notes 
to innocent purchasers. Hollis’ attorney has these notes. 
Besides, certain named persons owe Hollis certain named 
sums of money. 

He prayed that Hollis and his attorney be enjoined from 
changing the status of said notes, given for the purchase- 
money, and that Hollis be enjoined from selling or disposing 
of his notes on said other parties, and that these creditors be 
enjoined from paying their said notes; that the value of the 
turnpike be ascertained, and he be decreed damages for the 
failure of title thereto against Hollis, and that Hollis be com- 
pelled to convey to him the balance of the property, accord- 
ing to the bonds, and indemnify him against said liens, 

A temporary injunction was granted as prayed for, and 
the defendant was required to shew cause why it should not 
be made perpetual. It was modified subsequently so far as 
to let Hollis’ attorney collect the notes from these strangers, 
and hold the proceeds subject to the order of the Court. 
Hollis demurred to the bill, upon the grounds, that it con- 
tained no equity, and because, as the notes were not negotia- 
ble, Williams’ remedy was complete, at law, and because he 
was in no danger because the liens were for less than he owed 
him. The Chancellor overruled the demurrer. Hollis an- 
swered the bill. Admitting the trade, as charged, he said 
that the General Assembly of Georgia granted to one Grimet 
the right to establish said turnpike, he did establish it and 
sold out to the county, who sold it to Hollis; that part of 
the deed from the county to Hollis stipulated that Hollis and 
his assigns should keep it in good repair, and permit persons, 
etc., to pass free over it to and from Albany, with produce, 
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_ ete., or, if he failed, the county could retake it. He said he 
showed Williams all this, and explained it to him before the 
first sale; no tolls had been collected thereon for years, and 
it was kept up by the county. 

Williams failed to comply with the conditions on which he 
was authorized to use said turnpike, and for this, the county 
took possession, under legal process, of which Williams had 
notice. He said that the turnpike was worth only $1,000 00, 
subjected to such conditions, and that the tolls would not pay 
for keeping it in repair. Williams, before the county moved 
against him, had moved off the steam mills and abandoned 
the turnpike and let it decay. Williams sold part of the 
land for $1,000 00 and twenty-five bales of cotton, and got 
Hollis to take these bales of cotton and $1,000 00 and make 
title thereto to said purchaser from Williams; this he did, 
because Williams agreed to give him another claim if he 
would, but Williams did not do so. He said there were 
liens for $1,000 00 on the mill, against which he had de- 
fenses, but he was ready to indemnify Williams against harm 
from them. 

Upon this answer, Hollis showed cause against the contin- 
uance of said injunction. At the hearing, numerous affida- 
vits were read on the following points, viz: Whether Hollis 
was insolvent; whether the turnpike was of any value for 
tolls; whether Williams failed to keep it in repair; whether, 
prior to the purchase, Hollis notified Williams that he did 
not own the fee in the land covered by the turnpike, ete. 

The Chancellor continued the injunction only as to Hollis’ 
selling Williams’ notes, and two other notes held by Hollis 
on a third party for forty bales of cotton each. 

Hollis assigned said ruling as error. 


L. D. Munroe; W. A. Hawkins, for plaintiff in error. 


Lyon, DEGRAFFENREID & Irvin; Wooten & Hoy ez, 
for defendant, as to failure of title to part premises, cited: 
10 Ga. R., 127; 16th, 432; 4 Howard, 435. Injunction in 
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Judge’s discretion: 36 Ga. R., 84. Fraud being gravamen, 
injunction to be continued: 12 Ga, R., 351. 


WARNER, Judge. 


This was a bill, filed by the complainant ‘oats the de- 
fendant, alleging that he purchased certain property, inclu- 
ding a steam mill and a turnpike, which the defendant 
represented himself to be the owner of, and having good title 
thereto, when, in fact, the defendant did not have such title, 
but thaé there was an incumbrance on the steam mill, and 
that the defendant, at the time of the sale, did not have a 
good title to the turnpike, (which was one of the main in- 
ducements to make¢he purchase,) and that the complainant 
had been deprived of the possession of the turnpike by a 
paramount title, existing in the county of Dougherty, ander 
a contract made with the defendant, prior to his contract of 
sale to the complainant; the complainant relying solely on 
the representations of the defendant as to the soundness and 
validity of his title to the steam mill and turnpike. The 
prayer of the bill is, that the defendant may be enjoined 
from transferring certain notes given for the purchase of the 
property, and to enjoin the collection of certain other notes 
due by other parties to the defendant, alleging that the de- 
fendant is insolvent. The Court granted the injunction, and 
a motion was made to dissolve it, on the filing of the defen- 
dant’s answer, on the ground, that there was no equity in 
complainant’s bill, and if there was, it had been denied by 
the answer. There were various affidavits filed and read, on 
the hearing of the motion, by both parties, which were con- 
flicting as to the equity stated in the complainant’s bill. The 
Court refused to dissolve the injunction, and the defendant 
excepted. The question of retaining or dissolving an injunc- 
tion rests in the sound discretion of the Court, and in cases 
where the evidence is conflicting, and especially when fraud 
is charged, this Court will not control the discretion of the 
Court below in retaining the injunction until the final hear- 


Vow. xii11—14, e 
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ing of the case. Though this Court would have been better 
satisfied if the injunction had been confined to the notes 
given for the property in the hands of the defendant. But, 
inasmuch as the Court below has the discretion to modify the 
injunction, at any time, or to continue it, we will not inter- 
fere with that discretion. 

Judgment affirmed. 













GeorGe W. DEAN, plaintiff in error, vs. THE Srare oF 
GeorGIA, defendant in error. 
o 






Where an indictment was found against a party containing two counts— 
one for assault with intent to murder, by using a knife, etc., and the 
second for stabbing—and a motion was made to quash the indictment 
upon this ground, which the Court overruled, and the case proceeded, 
and, under the evidence, the jury, by general verdict, found the pris- 
oner guilty, and a motion in arrest of judgment was made upon the 
grounds—first, that there was a misjoinder of counts, and that the 
prisoner had not been furnished with a copy of the indictment or list 
of witnesses, nor had waived them; and, second, upon the ground 
that the jury found a general verdict of guilty, which motion the Court 
overruled : 

Held, That the Court below committed no error in the judgment an- 
nounced in this case. Under the Code, section 4303, this indictment 
was good, and the Constitution of Georgia, in the declaration of rights, 
provides for furnishing the copy and list of witnesses, etc., on demand 
of prisoner, and this constitutional provision controls the section of 
the Code 4241 upon this subject. 

The law presumes that a general verdict of guilty was intended as a ver- 
dict of guilty of the highest offense charged in the indictment. (R.) 




















Criminal law. Before Judge Srrozier. Decatur Su- 
perior Court. April Term, 1871. 






This indictment against Dean contained two counts. In 
the first, he was charged with assaulting one Andrews, with 
a knife, with intent to murder him, giving time, place, ete. 
In the other, giving same time, place, etc., he was charged 
with having stabbed said Andrews with a knife. His coun- 
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sel moved to quash the indictment, because of said joinder 
of counts. The motion was overruled, and it was ordered 
that the trial should proceed. No copy of the bill of in- 
dictment, or of the list of witnesses sworn before the grand 
jury, was handed to Dean or his counsel; they made no de- 
mand therefor, nor any waiver of it. Indeed, nothing was 
said or done as to that matter. 

He pleaded not guilty, was tried, and the jury found a 
general verdict of guilty. There was a motion to arrest the 
judgment, because the defendant had never been furnished 
with the copy of the bill of indictment and list of witnesses 
sworn before the grand jury ; because of said joinder of counts, 
and because, under the general verdict, the Court could not 
pronounce sentence. This motion was overruled, and the 
prisoner was sentenced to the penitentiary for two years. 
The refusal to quash and to arrest the judgment, are assigned 
as error. 


Sims & CrawForD, J. E. Bower, for plaintiff in error. 


No appearance for the State. 
\ 


LocHRANE, Chief Justice. 


This was an indictment for the offense of assault with in- 
tent to murder, tried in Decatur county. A motion was 
made to quash the indictment, upon the ground that there 
was a misjoinder of counts in the same instrument, which 
was overruled by the Court. The case proceeded to trial 
and the jury found a general verdict of guilty, upon which 
a motion was made in arrest of judgment, upon the ground, 
first, that the defendant was not furnishéd, previous to his 
arraignment, with a copy of the indictment and a list of. the 
witnesses who gave testimony before the grand jury, nor did 
he waive the same; second, because there was a misjoinder 
of counts in the bill of indictment, viz: a count for an assault 
with intent to murder, and a count for stabbing; third, be- 
cause the jury found a general verdict. The Court over- 
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ruled the motion in arrest of judgment, and sentenced the 
prisoner to two years in the penitentiary. 

Under the facts in this case, we are satisfied the Court 
ruled properly in overruling the motion for arrest of judg- 
ment upon the first ground. The Constitution of Georgia, in 
its declaration of rights, declares that every person charged 
with an offense against the laws shall have the privilege and 
benefit of counsel; shall be furnished, on demand, with a 
copy of the accusation and a list of the witnesses on whose 
testimony the charge against him is founded. This consti- 
tutional provision overrides all legislative enactments upon 
the subject; and section 4541, Code, must be construed with 
such constitutional provisions. The principle of law laid 
down in the case of Hoy vs. The State, has been misunder- 
stood by the bar, in holding that nothing was waived by the 
prisoner except it was expressly waived. That case turned 
upon the jurisdiction of the Court, which, by a host of decis- 
ions, had to be expressly waived to bind the prisoner in cases 
where it could be done. But in the progress of a case, be- 
fore a Court of competent jurisdiction, the prisoner may, by 
his silence, or failure to take exceptions to irregularities 
transpiring in his presence, bind himself by such waivers, 
and the Court will not afterwards interfere. 

As to the second ground, the bill of indictment alleges, in 
the first count, “that the defendant did commit an assault 
with intent to murder with a knife,” ete., and in the second 
count it “charged the offense of stabbing.” Under section 
4303 of the Code, it is provided that if the facts and circum- 
stances show that it was the intention of the person stabbing 
to commit the crime of murder, then and in such case the 
offender shall be guilty of an assault with intent to commit 
murder.” Under the peculiar language of this Act, as well 
as the circumstances of the case, we are satisfied the Court 
below overruled properly the second ground taken in arrest 
of judgment. 

And in finding a general verdict of guilty, the presump- 
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tion of Jaw was, that they found him guilty of the highest 
offense charged in the indictment, and the judgment inflicted 
was in accordance with law. As to the original motion to 
quash the indictment, we think the Court ruled properly, 
whatever might have been his duty on a motion to compel 
the State to elect on what count they would try the prisoner. 
It was clearly not his duty to quash the indictment. 
Judgment affirmed. 


Amos WHITEHEAD, plaintiff in error, vs. Joun K; ARLINE 
AND WIFE ¢ al., defendants in error. 


i. Prior to the Act of 1866, a conveyance of land to the wife without 
any words showing it was intended for her sole and separate use, 
vested the title in her husband, the more especially when the consid- 
eration paid therefor was the property of the husband. 

2. Although there is error in the charge of the Court to the jury, still, if 
the verdict is right, under the law. and facts of the case, this Court will 


not disturb it. 


Husband and wife. Married women. Before Judge Srro- 
ZIER. Mitchell Superior Court. May Term, 1871. 


Whitehead’s bill made this case: In June, 1863, he 
bought of Moses Pullen certain land for $2,800 00, cash, 
took possession, and still holds it under Pullen’s deed. In 
January, 1863, Pullen had conveyed this land to Mrs. Ar- 
line, who was then in possession, but had not had her deed 
recorded. She paid Pullen for it $1,800 00 in Confederate 
eurreney; but, by a subsequent agreement between her and 
Pullen, this trade was annulled. She delivered her deed to 
Pullen to be destroyed, and he delivered it te Whitehead 
with the other muniments of title to this and other lands, 
which Pullen, at the same time, conveyed to Whitehead. 
By oversight, this deed to Mrs, Arline was not destroyed, 
but was recorded with the other muniments of title. And 
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persons unknown, combining with Mrs. Arline, an ignorant 
woman, had procured an action of ejectment to be brought 
against Whitehead and his tenants, to recover from them the 
possession of said certain land. The prayer was for injunc- 
tion. (This deed was in the ordinary form.) The answers 
were such as is shown by the evidence for the defendants here- 
inafter. For the complainant, Pullen testified that Arline, 
husband of Mrs. Arline, about to leave for the army and anx- 
ious to have his wife near to Pullen, her physician, that he 
might take care of her, agreed with Pullen to give him a note 
for $1,500 00, made in 1861, by one Hicks, for said land, and 
Pullen agreed to accept it, and Arline requested him to have 
the deed made to Mrs. Arline. Further, Arline instructed 
him that, if he sold his contiguous lands, to sell this also, 
and with the proceeds to buy another place for his wife join- 
ing such other place as Pullen might buy for his own home, 
and to take her with his family. Pullen subsequently con- 
veyed it to her and she moved upon it. When Whitehead 
proposed to buy the whole, Pullen’s and Mrs. Arline’s, Pul- 
len told Mrs. Arline of the proposed purchase, she consented 
and delivered her deed for destruction, to carry out said 
trade. The sale to Whitehead was perfected, and this deed 
was delivered up to him for destruction, and Pullen and 
Mr. Arline yave Whitehead possession. The note was for 
Mrs. Arline’s land, sold to Hicks in March, 1861. White- 
head’s brother testified to the deed of Mrs. Arline being de- 
livered up for destruction, and the payment of the $2,800 00 
for Pullen and her, and that Pullen said it was done by her 
consent. 

For the defendant the evidence was this: Mr. Arline tes- 
tified, that he did not trade for said land before going into 
the army, but simply left with his wife the Hicks note to buy 
a place with it for him. Nor did he tell Pullen to makea 
deed to Mrs. Arline, nor knew that it was done till since the 
war. He did not authorize his wife or Pullen to resell such 
land as she might buy. He denied putting his wife under 
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Pullen’s charge, further than by requesting him to see that 
she did not suffer. One Hall testified, that Mrs. Arline was 
an ignorant woman, and took him with her to buy said land, 
and the trade was made for the Hicks note without any inti- 
mation that Mr. Arline had traded for the land; and this 
was after Arline was gone into the army. Another witness 
testified, that Mrs. Arline was not present when Pullen sold 
to Whitehead. Whitehead testified, that Pullen represented 
himself as Mrs. Arline’s agent, and Pullen, Mrs. Arline and 
himself agreed to the destruction of said deed to her, as afore- 
said, and that it was, by oversight, handed to the Clerk, with 
other papers, for record. Mrs. Arline testified, that Pullen, 
when she went with Hall to buy the land, offered it for the 
Hicks note, she agreed, and he, of his own accord, had the 
deed made to her. When he had sold to Whitehead, he 
came and told her he had sold, called for the deed which he 
had made her, and said he would buy her another place ; but 
he bought no other place, nor paid any part of the proceeds 


to her. 
Whitehead’s counsel requested the Court to charge the 


jury: 

Ist. If Mrs. Arline delivered up to Pullen his deed to her, 
to enable him to include this lot in his sale to Whitehead, 
and Pullen did so include it, Mrs. Arline is estopped from 
asserting title against Whitehead. 

2d. Whether or not she got her money from Pullen is im- 
material. If she, by putting her deed in Pullen’s possession, 
enabled him to sell the lot to Whitehead, and Whitehead 
paid the agreed price, Whitehead’s payment is good, and she 
must look to Pullen. 

3d. If, with notice of the sale, Mrs. Arline acquiesced in 
it, and gave possession to Whitehead, she could not gainsay 
the sale, but had ratified it. 

4th. If Mr. Arline left a note with his wife to purchase a 
home, and she took a deed to herself, the title vested in her, 
and she had a right to sell the land. Whether she was auth- 
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orized by her husband to have the deed made to herself or 
not is immaterial, as to Whitehead’s rights If Whitehead 
bought without notice that the deed was wrongfully made to 
her, he got a good title. 

He refused to give the first request, saying: “It is upon 
an assumed state of facts.” He refused to give the second 
and fourth requests. The third he gave, with this qualifi- 
cation: “If the title was in her under the law and she fully 
understood the consequences of her acquiescence.” 

He then charged the jury: If an husband buy property 
and take title to his wife, she takes the property as an 
advancement and it becomes her separate estate. A mar- 
ried woman cannot dispose of her separate property except 
through a trustee, while she may, in equity, do such acts 
as a Court of equity might compel a specific performance 
of, but only for the purpose of preventing fraud upon inno- 
cent parties. If one sell property toa married woman and 
makes her a title, without the knowledge or assent of the 
husband, the title vests in the husband. When one buys 
property, the title to which appears to be in a married wo- 
man, it is notice to him that the property belongs to the 
husband ; and it is upon him to show that the husband caused 
the title to be made to the wife. If the title to this land was 
in Mr. Arline, that title must be divested in a legal way, 
either by a direct conveyance of Mr. Arline or his legally 
constituted agent, under power of attorney, or by a fraud 
produced by Mr. Arline upon some innocent party. It must 
be frand by Mr. Arline. If this deed was made to Mrs. 
Arline, without the knowledge or consent of Mr. Arline, 
then the title vested in him, and no conveyance by her could 
divest his title unless it was with his consent or direction. 
When there is a conflict between witnesses, it is the duty of 
the jury to reconcile the testimony if it can be done, but if 
it cannot be reconciled, then to look to the manner of the 
witness, his connection, ete. 

The jury found for defendants in the bill. Whitehead’s 
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counsel moved for a new trial, upon the grounds that the 
Court erred in said refusals to charge as requested, said quali- 
fications of requests, and in each part of his charge as given, 
and because the verdict was contrary to law, the evidence, 
etc. The new trial was refused, and error is assigned on 
each of said grounds. 


Hines & Hopss; Vason & Davis, for plaintiff in error. 


Fiemine & RuTHERFORD, for defendants. Before Act 
1866, acquisitions of wife belonged to husband: Old Code, 
section 1702. Her then agency: Ibid, sec. 1707. Notice to 
agent: 34 Ga. R., 298. Contracts of married women gen- 
erally void: R. Code, sec. 2688. Though charge wrong, no 
new trial if verdict right: 37 Ga. R., 195. 


WARNER, Judge, 


It appears from the record in this case that Arline sold 
his land in 1861, to Hicks, for $1,500 00, and took his note 
therefor, and going to the war, he left the note with his wife 
to purchase a home during his absence, and requested Pul- 
len, a neighbor and relative, to assist her. Pullen sold her 
a tract of land and received in payment therefor the Hicks 
note, and made a deed to the wife instead of her husband. 
Afterwards Pullen sold his land, including the land con- 
veyed to Mrs. Arline, to Whitehead, promising, as Mrs. 
Arline states, to purchase for her other land, which he never 
did. When Pullen sold the land to Whitehead, Mrs. Ar- 
line gave up the deed made to her by Pullen, but executed 
no conveyance thereof. This deed was subsequently record- 
ed, it is said, through mistake. When Arline returned from 
the war, he found Pullen had the Hicks note, and was in 
possession of the land, though professing to have sold it to 
Whitehead, and to have made him a deed therefor. Arline 
brought an action of ejectment to recover the possession of 
the land, whereupon Whitehead filed his bill to perpetually 
enjoin the action of ejectment, on the ground that he was a 
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bona fide purchaser for a valuable consideration without 
notice, and that Arline was estopped by the conduct of his 
wife in assenting to the sale of the land by Pullen to White- 
head. On the trial of the case made by the bill and an- 
swers and the evidence in the Court below, the jury found 
a verdict for the defendants. A motion was made for a new 
trial, on the ground of error in the charge of the Court, and 
because the verdict was contrary to law and the evidence, 
which motion was overruled and the complainant excepted. 
Prior to the Act of 1866, a conveyance of land to the wife 
without any words showing it was intended to be for her 
sole and separate use, vested the title in her husband, the 
more especially, when the consideration paid therefor, as in 
this case, was the property of the husband. 

Although there is error in the charge of the Court to the 
jury, still, if the verdict is right under the law and facts of 
the case, this Court will not disturb it. Whitehead knew 
the condition of the title when he purchased the land from 
Pullen, and received the deed made to Mrs. Arline as part 
of his title papers. In our judgment the equity and justice 
of the case is decidedly in favor of the verdict, and the mo- 
tion for a new trial was properly overruled. 

Judgment affirmed. 


THomas CLARK ef al., plaintiffs in error, vs. HERRING & 
Mock, defendants in error. 


1. The granting or dissolving of an injunction, on the facts, is largely in 
the discretion of the Chancellor, and this Court will not control that 
discretion unless it has been abused. 

2. An estate for years may be bought and sold as other real estate, even 
against the consent of the grantor, if there be nothing in the deed to 
prevent it. 

3. A tenant for a year, under a contract of rent, stands in the shoes of 
his landlord, and, in general, is not a purchaser, entitled to notice of 
equities existing against his landlord, in favor of third persons. 
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Equity practice. Lease. Restraint of trade. Landlord 
and tenant. Before Judge Srrozier. Dougherty county. 
Chambers. 1871. 





The bill of Herring & Mock to enjoin Clark from keep- 
ing a bar-room in a hotel, made this case: On the 20th of 
March, 1867, A. J. Towns and one Kemp made a contract, in 
writing, whereby it was agreed that Kemp should have the 
east cellar, and another room, in the new brick hotel, then in 
process of completion by said Towns, in Albany, “to be kept 
by said Kemp, as a first-class bar-room, as an adjunct to said 
hotel; to hold it to himself and his heirs and assigns, upon 
condition that they are kept in good order, as a first-class 
bar-room, for and during the term of five years from the day 
the same is completed ;” and Kemp agrees “ that he will keep, 
or cause to be kept in said cellar room, a first-class bar,” ete., 
in consideration of $3,000 00. Under this lease, Kemp took 
possession on the 1st of May, 1867; he kept such bar-room 
in person till October, 1869, and then assigned his lease to 
one Camp, who there kept such bar-room till the 23d of May» 
1870, and then assigned it to Herring & Mock, who are there 
now keeping such bar-room. In 1869, A. J. Towns died. 
R. Towns and M. J. Towns became his administrators. In 
1870 they rented the hotel to B. A. Collier for one year, from 
the 1st of October, 1870. And Collier has rented a room in 
said hotel to Clark, for the purpose of having him open a 
bar-room therein. Clark ought not to be allowed so to do, 
because it was a part of the original contract, by Kemp and 
A. J. Towns, that no other bar-room should be kept in said 
hotel, and it was, by accident or mistake, left out of the wri- 
ting, where it was intended to be put; said transferees took 
the lease, supposing it contained such a clause, and the ad- 
ministrators, Collier and Clark, all knew that it was a part 
of said contract, prior to their said renting and sub-renting. 

Clark is about opening his bar-room in said room ; it will 
damage Herring & Mock, and Clark is insolvent. They 
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prayed injunction against Clark, and reformation of the deed 
against the administrators. Judge Clark ordered the defen- 
dants to show cause, before him, why the injunction should 
not issue. Before action taken, the said county became part 
of Judge Strozier’s circuit. He issued a like order. Defen- 
dants being served and failing to appear, he issued the order 
for injunction. 

Defendants answered the bill. They denied notice of any 
restrictive contract, assetup. Theadministrators also set up 
that Kemp’s contract was not assignable. Upon these an- 
swers and certain affidavits, they moved to dissolve an injunc- 
tion. The substance of these affidavits was as follows: 
Herring affirmed that one Randall rented a room in said 
hotel from A. J. Towns, and wished to open a bar-room, but 
Towns would not allow it; that Towns kept the hotel for 
several months, and one Stubblefield for a year, and neither 
offered to put a bar therein ; that he knew of said restriction 
before he bought of Camp, and that he heard Collier say he 
knew it before he rented the hotel, and that Clark knew it 
before he opened his bar-room. 

Kemp affirmed that it was expressly understood, when 
said contract was made, that such restrictive clause should be 
in it, but being intimate with Towns, he did not notice that 
it was left out; that Richard Towns knew this before he 
rented the hotel to Collier; that he paid largely for said ex- 
clusive privilege, and A. J. Towns had frequently spoken of 
it and tried to buy out this restrictive right; and that when 
Richard Towns rented said room to Randall, and he, Kemp, 
notified him that Randall was opening a bar-room there, he 
stopped Randall and voluntarily offered to interline said 
restrictive clause into the original contract. Camp affirmed 
that he had always understood that such clause was in the 
lease, but had feared that it was avoided, because, after the 
lease, A. J. Towns had built an addition to said hotel. 

One Westbrook, J. W. Kemp, and one Mercer, each 
affirmed that he had heard A. J. Towns say Kemp’s right 
to keep a bar in said hotel was exclusive. 
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For movants, L. P. D. Warren, an attorney, affirmed that 
he drew the lease for A. J. Towns and Kemp, according to 
what they told him the contract was, read it over to them 
before execution, and they said it was correct. 

Richard Towns affirmed that he refused to let Randall 
keep a bar there only because Randall was of bad character. 
W. H. Towns and Thomas Corlew each affirmed that he had 
heard A. J. Towns say Kemp had no exclusive right to keep 
a bar in said hotel. Another witness not only affirmed the 
same, but that he heard Kemp beg A. J. Towns not to open 
another bar-room in the hotel. There were other affidavits, 
but they only denied notice to Collier and Clark. 

Defendants moved to dissolve the injunction because there 
was no equity in the bill, or if there was, the answers and 
affidavits swore it off; because defendants had no notice of 
said exclusive right; because complainant’s injury is not 
irreparable; because, as assignees of the lease, they cannot 
reform it, Kemp not being a party; and last, because said 
lease is not assignable. 

The Chancellor refused to dissolve the injunction, and 
that is assigned as error. 


Vason & Davis, for plaintiffs in error. 


D. H. Pore, by Jutius Brown, for defendants. 


McCay, Judge. 


1. We will not look closely into the judgment of a Circuit 
Judge on a motion to dissolve an injunction, on the facts. 
The law leaves much, in such cases, to his discretion—his 
judgment, at best, is only temporary, till the hearing, and 
there is great propriety in trusting to the discretion of the 
Judge upon the facts, if there be no error of law. 

2. The paper set forth in the record, conveying the interest 
in this room, is clearly not a mere contract of writing, so as 
to give the tenant only an usufruct, as provided by section 
2253 of the Code, and which, by that section, cannot be con- 
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veyed to another without consent of the landlord. This 
paper can hardly be called a lease, since it wants one of the 
marked ingredients of a lease, the agreement to pay rent. 
It is rather an estate for years in the property—a purchase 
of an interest in the estate for a limited period. Under sec- 
tion 2247, such an estate passes as realty, and under section 
2249, the owner has as absolute a right to use the property, 
as if he had a greater estate, not injuring the revenue. We 
see no reason, therefore, why this estate for years may not 
be bought and sold as any other real estate. That section 
of the Code denying the right of a tenant to convey, applies 
ouly to the case put, to-wit: when the tenant has a mere use, 
but no estate, as is the case here. 

3. It would be very dangerous doctrine to say that a mere 
tenant, by the mouth or year, is himself entitled to notice of 
such equities as bind the landlord. If this were the case, it 
would always be in the power of a holder of land to defeat the 
claim of the true owner. However it might be that notice 
of equities could be brought home to him, he could always 
escape the result by getting innocent tenants. The tenant is 
the mere holder of possession for the landlard, and any equity 
affecting the landlord’s title, of which he has notice, applies 
also to the tenant. We think this a proper case to be tried 
by a jury. 

Judgment affirmed. 


A. G. Ronapson, administrator, plaintiff in error, vs. A. 
G. Tapor, administrator, defendant in error. 


(McCay, Judge, having been of counsel below, did not preside in this case.) 


Where A leased land to B, who assigned the lease to a third party, and 
during the term of lease, the party in possession purchased the land 
from the son of A, and A brought suit for the land in his lifetime, and 
after his death the suit progressed in Court, in the name of his admin- 
istrator, and, upon the trial, the tenant set up, in defense of the recov? 
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ery, his ownership of the land, under the purchase, and proved, by the 
declarations of A, in his lifetime, that the land belonged to his son, 
and the jury found for the plaintiff, and the Court, upon motion, gran- 
ted a new trial: 
Held, That the Court erred in granting a new trial, under the facts in 
this case, and that the possession of the tenant, under the lease, under 
the decision in 83 Georgia, 163, and by the principles of the Code, 
section 2257, was an estoppel upon the tenant’s repudiating the right 
of the landlord until his surrender of the possession, and on his as- 
signee, who had notice of its existence. And his purchase from one 
of the heirs-at law, was not such a title, under the facts in this case, as 
would have authorized a recovery thereon, and the Court ought not to 
have to set aside the verdict and granted a new trial, where the verdict 
was sustained by the law and the evidence. 


Ejectment. Evidence, ete. Before D. H. Pore, Judge, 
pro hac vice. Worth Superior Court. May, 1871. 


Judge Strozier having been of counsel in this cause, it was, 
by consent, tried before D. H. Pope, Esq. It was ejectment, 
originally, by Judge Harris against H. D. Tabor, but since 
proceeding in the name of A. G. Ronaldson, administrator of 
Judge Harris. Tabor died after this trial, pending the mo- 
tion for new trial, and his administrator was made a party. 
A grant was read in evidence by plaintiff’s counsel, on which 
was no seal, An objection to it, for want of such seal, was 
overruled, without tracing title from the grantee down. They 
then read in evidence deeds conveying said lands to Judge 
Harris, (one from Hugh B. Smith,) and the letters of admin- 
istration granted to Ronaldson, on his estate. They next of- 
fered in evidence a lease from Judge Harris to William 
Tanner, for three years, in consideration of certain clearings 
thereon, ete., to be done by Tanner. It was executed in Nov- 
ember, 1847, before a Justice of the Peace only, and had been 
recorded in the office of the Clerk of the Superior Court of 
said county. It was drawn from defendant’s possession. This 
lease was objected to because of irrelevancy, because it was 
not proven, and because defendant was not a party thereto. 
The objections were overruled, and the lease was read. 

Upon a former trial of this case, Tanner had been sworn, 
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and a copy of his evidence was preserved in a motion for a 
new trial. Plaintiff's counsel proposed to read it because 
Tanner was dead, or at least inaccessible. They shewed that 
Tanner left Georgia, in 1848, for Mississippi, and went from 
Mississippi to Arkansas; his son had written here that he 
was dead ; that interrogatories for Tanner, sent to Arkansas, 
were returned, saying that the last heard from him, he was 
in the Mississippi swamp, and was supposed to be dead. And 
by a recital of his efforts by letters, etc., to find Tanner, 
counsel satisfied the Court that he was inaccessible or dead. 
Over objection by defendant, the Court allowed his evidence 
read. He testified, that he went into possession of said land, 
under said lease from Harris; in the fall of 1869 he sold his 
lease to Hudson D, Tabor, and he took possession under said 
lease, saying he had bought the land from Daniel Harris. 
After this, witness heard a report that the land belonged to 
Jesse Harris’ boys. The widow of Jesse Harris was offered 
as a witness, and objected to because, not a party, she was in- 
competent, because she was Jesse Harris’ wife. (She had 
re-leased her interest toason.) The objection was overruled. 
She testified, that when Tabor was trading with Daniel Har- 
ris for said land, Daniel was a minor, and she and Daniel 
told Tabor that he was under age, and that the land was not 
Daniel’s but Jesse’s ; but Tabor said he thought Jesse would 
never return from the west, and that he would risk Daniel’s 
title. Plaintiff proved the annual value of the land and 
closed. 

Defendant’s counsel moved for a non-suit, upon the grounds 
that plaintiff had not shown that he was ever in possession 
of said land, or that defendant was holding it without his 
consent, and because the plaintiff had not shown that it was 
necessary for him, as administrator, to get possession of this 
land to pay Jesse Harris’ debts. ‘The motion was overruled. 

Defendant then proposed to prove, by Hudson G. Tabor, 
that he had heard various parties say (naming them,) that 
Jesse Harris told them that he had given said land to Dan- 
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iel; that he then bought it from Daniel, at full price, and 
only bought said lease to get immediate possession, and that 
he was not notified that Daniel was not of age, nor said he 
would risk the title, ete., as aforesaid; that he took posses- 
sion under Daniel’s deed, and not under said lease. The 
Court held him incompetent as a witness to those facts. They 
then put in evidence a deed, from Daniel to Hudson D. Tabor, 
made the 13th of November, 1849. 

Several witnesses then testified that Jesse Harris had to 
them, respectively, disclaimed title to said land, at one time 
saying it belonged to Daniel, at another that it belonged to 
his ‘oldest sons,” and again, that it belonged to his sons. 
They testified that Jesse was then involved and spoke of the 
inability of his creditors to sell said land for said reason. 
One of them testified that Jesse told him that he had bought 
the lands and procured a deed to be made to his sons, and 
left it with the Clerk of the Superior Court for record, who 
told him it was burned when the Court-house was burned, 
but that if this witness would buy the land from him, he 
would get the original feoffer to convey it to witness. These 
conversations were shortly before Jesse left Georgia, and sev- 
eral years before H. G. Tabor went into possession as afore- 
said. 

H. G. Tabor then swore, that after he bought of Daniel, 
he went to the Clerk of the Superior Cottrt and was told by 
him that he had recorded deeds from Washington Williams 
and the administrator of H. B. Smith, to Daniel, for said 
land, but that the records were destroyed when the Court- 
house was burned in 1847. He did not show that Williams 
had anything to do with the title. He said he never saw 
the deeds or records, nor knew who witnessed the deeds, and 
yet proposed to testify as to the contents of these deeds. The 
Court would not allow it. So much of the charges as is im- 
portant appears hereafter. The jury found for the plaintiffs, 
Defendants moved for a new trial, because the Court erred— 

Ist. In not rejecting the unsealed grant. 


Vou, xtim1—15,. 
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2d. In allowing said lease to be read as evidence. - 

3d. In allowing Jesse Harris’ widow to testify. 

4th. In not non-suiting plaintiffs. 

5th. In not allowing Tabor to testify as proposed by him 
in both instances, and, 

6th. Because the Court erred in charging the jury as fol- 
lows: “If plaintiff had shown title in himself or lessor, he 
should recover, unless defendant had shown title out of him.” 

7th. Because the Court erred in charging the jury that it 
was not necessary for plaintiff to have or prove possession, 
or to show that the possession was necessary to pay debts or 
make distribution, in order to enable him to recover in this 
suit. 

8th. Because the Court erred in charging the jury that, if 
they believe, from the evidence, that Jesse Harris leased the 
premises in dispute to William Tanner, and William Tanner 
sold the unexpired portion of his lease to Hudson D. Tabor, 
and that Tabor went into possession under the purchase, that 
then Tabor could not, in this case, set up title in himself or 
others to defeat plaintiff’s case. 

9th. Beeause the Court refused to charge as requested by 
defendants’ counsel, that if Jesse Harris often, and in the 
neighborhood where the land is situated, held it out as the 
property of Daniel Harris, or a portion or all of his sons, 
and the jury believe that Tabor purchased after such proc- 
lamations, Jesse Harris and his administrators are estopped 
from setting up his title. This was charged with the addi- 
tion, that Harris’ denial of title might be explained by other 
evidence. 

10th. Because the jury found contrary to the eharge of 
the Court, in this, the Court charged as followed: 1. A 
tenant cannot, ordinarily, defeat the title of his landlord, but 
to this there are exceptions: Ist. Where the title of the land- 
lord has expired. 2. It is competent for the tenant to show 
when the title of the landlord expired, and so he may dis- 
pute the validity at any time previous to his own tenaney. 
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3. Where a deed is taken or made by a party to avoid the 
payment of his debts, the conveyance is good as against him, 
and he cannot set aside such conveyance on this ground, but 
the vendee can sustain ejectment against the vendor, When 
a party purchases property and takes the title in the name 
of one or all of his children, it is an advancement to the 
children, and is a good title against the father and all others 
claiming under him. When a deed is taken in the name of 
a party, the title remains in him until it is shown to be re- 
conveyed by him, and cannot be ousted by destruction of the 
deed by the vendor, and if the jury believe that the title of 
the land was in Jesse Harris’ sons, then it there remains un- 
til it is shown that they or he has disposed of it by legal 
conveyance. The admission of the maker of a deed is evi- 
dence of its existence, and if the jury believe that Jesse Har- 
ris did admit that the deed was in his children, and that it 
was burnt up, then the legal title was in his boys, and their 
vendee are entitled, prima facie, to recover. 4. Because the 
jury found contrary to the charge of the Court, in this, that 
the Court charged the jury that plaintiff must recover on the 
strength of his own title, and not on the weakness of his 
adversary. Because the Court charged the jury, that if they 
believe, from the evidence, that Jesse Harris had conveyed 
the premises to his son, Daniel, or all of them, he could not 
recover. Because the Court charged the jury that, if they 
believed from the evidence that Daniel Harris was a son of 
Jesse Harris, and as such conveyed his interest to defendant, 
as to that interest Jesse Harris’ administrator could not re- 
cover. Because the Court charged the jury, that if Daniel 
Harris conveyed his interest in said lands to defendant while 
under age, no one else except Daniel Harris could take ad- 
vantage of that fact. Because the jury found contrary to 
evidence, contrary to the weight of evidence, and without 
evidence, and contrary to law. And last, that one of plain- 
tiff’s counsel, Colonel Harris, while the jury were out and 
considering their verdict, said, within ten feet of the jury 
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room, and loud enough for them to hear’ him, that he had a 
man on that jury who would find for plaintiff or make a 
mistrial. 

As to this last ground, Hudson G, Tabor made affidavit 
that when the jury were out deliberating on the cause, he 
heard Mr. Harris, one of plaintiff’s counsel, say, within ten 
feet of the jury and loud enough for them to hear him, that 
he had a man of the jury who would find for plaintiff or 
make a mistrial. 

Mr. Warren, counsel for plaintiff, made affidavit that he 
heard Harris make such a remark, as to a man or men on 
the jury, but he did not think at the time that it was near 
enough for the jury to hear Harris. Six of the jury made 
affidavit that they did not hear such remark, and decided 
only from the evidence. Harris made affidavit admitting 
that he made such remark for fun in the bar, but most posi- 
tively denied that it was said in the hearing of the jury. 

The Court granted a new trial, and that is assigned as 
error. 


L. P. D. Warren; W. A. Hawerns, for plaintiff in 
error. 


Srrozier & Smita; CLarK & SPENCER, for defendant. 
LocHRANE, Chief Justice. 


It appears from the record that Jesse Harris was the 
owner of the lands in controversy, and by a written lease 
rented them to one William Tanner, who assigned his lease 
to the defendant in error. The action of ejectment, the 
foundation of this litigation, was instituted by Harris in his 
lifetime, and is now prosecuted by his administrator de bonis 
non. 

Several questions are made by the record, which we will 
not discuss, as, in the general view we take of the merits of 
this case, they become unimportant. 

It will be seen by this statement of facts, that the defen- 
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dant in this action went into possession of the premises in 
dispute as the tenant of Jesse Harris, and, upon the principle 
of law embodied in the Code, section 2257, and decided by 
this Court in 33 Georgia, 163, a tenant cannot repudiate the 
Jandlord’s title until he surrenders up to him the possession 
of the premises. No principle of the law is of more solid 
and comprehensive justice than this—none which invokes a 
stricter and more rigid enforcement at the hands of Courts. 
The tenant, or his assignee, upon every principle of justice 
and law, must not attorn to another nor set up in himself a 
title in conflict with his landlord’s while in possession of his 
property. 

In this case there is proof that the assignee of Tanner 
claims the property under, title had from Daniel Harris, one 
of the sons of Jesse Harris, and proof of the sayings of Jesse 
Harris, which were neighborhood rumors, that he had bought 
the lands for his boys or for Daniel. Under this claim of 
title, it is contended that the defendant in error was entitled 
to recover. The ingenious presentation of the question by 
our brother Clark, involves the solution of a difficulty orig- 
inating out of the death of the plaintiff, Jesse Harris, and 
the proposition is, that by law the real estate of Jesse Harris, 
on his death, vested in his heirs, and dissolved the relation 
of landlord and tenant, and inasmuch as the defendant in 
error claims, through his heirs, he stands before the Court 
in their shoes, and may defend as against the administrator 
of Jesse Harris’ estate, under the shelter of their title. By 
taking this view of the case, much may be said upon the 
rights of the heir-at-law to the possession of the realty, as 
against the claim of the administrator, except in cases where 
the Ordinary directs a sale for the payment of debts, etc. 
Upon the examination of the evidence in this case, it appears 
that the defendant in error claims only through one of the 
sons of Jesse Harris, and is not panoplied by the facts as to 
his legal rights which the suggestion might otherwise imply. 
But we are of opinion, clearly, that the action commenced 
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by Jesse Harris in his lifetime for this land, against one 
who was his tenant, still continues over to his administrator, 
with all the incidents it originally possessed, and that death 
does not dissolve the relation of landlord and tenant, but 
the same rule applies to this case as would be in force if 
Jesse Harris were stil] in life. And our opinion is, that the 
verdict of the jury is sustained by the evidence. 

The several grounds in the motion for a new trial, are 
predicated upon the charges of the Court. We have not 
traveled through the various presentations of this case by the 
Court, as we do not deem it necessary. We are satisfied the 
verdict is right, and that the Court erred in setting it aside 
and granting a new trial. Perhaps the remark of counsel, 
testified to in this case, may have been the ground of his ac- 
tion in the premises. We do not see, however, that the lan- 
guage said to be used could be imputed as improper in the 
jury. Whatever weight may be attached to it otherwise, it 
is insufficient to predicate a new trial upon, and we therefore 
reverse the judgment. 


JEFF NessiT e¢ al., plaintiffs in error, vs. THE STATE OF 
GeoraiA, defendant in error. 


1. The plaintiffs in error were indicted for murder and convicted, and a 
motion for a new trial was overruled by the Court: 

Held, That the practice of trying the competency of jurors by the Court, 
under the law, now is, after the juror has satisfactorily answered the 
statutory questions and is pronounced competent, the party putting 
such juror upon trial must produce evidence of the untruthfulness of 
his answers, and, after the introduction of such testimony, it is within 
the province of the Court to hear the juror or examine him as to his 
explanation in the premises. The object of the law is to procure fair 
and impartial jurors, and, while the formation or expression of an 
opinion upon mere rumor will not necessarily disqualify a jeror, yet 
the character of the expression, the sources of information and the 
circumstances under which it has been used, are matters for the Court 
to consider, in ascertaining the existence of bias or prejudice. 
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2. While we recognize the rule governing the admission of dying declar- 
ations, as laid down in the Code, section 3728, yet contiguity to death 
and the fixed opinion of the deceased that he would die, coupled with 
the fact of his being then dying, from compression of the brain, not- 
withstanding the physician’s opinion, constituted such a condition as 
rendered the evidence admissible, subject to the charge of the Court. 

. And we hold that the character of the deceased for wickedness, and 
his disregard of the laws of God, are to be considered by the jury; for 
though a man may have lost hope of this world, yet if he has no belief 
in God, or in divine revelation, while his declarations are admissible, 
their weight and consideration is for the jury. 

4. Held again, That the verdict of murder in this case is not sustained 


by the evidence. 


Criminal law. Jurors. Dying declarations. New Trial. 
Practice. Before Jupge CLark. Baker Superior Court. 
April Term, 1871. 


Jeff Nesbit and George Johnson were indicted for murder- 
ing John Jordan, with a hoe, in said county, in April, 1870, 
All the parties were negroes. While empannelling the jury, 
one Williams, after answering the statutory questions on his 
voir dire, was put upon the prisoners. Their counsel asked 
that he be put upon the Court as trior. This was allowed, 
but when they proposed to ask Williams whether he had 
formed and expressed an opinion from rumor, the Court re- 
fused to allow the question to be asked. 

Pending the trial, prisoner’s counsel moved to reject the 
sayings of Jordan, deceased, which appear in the evidence 
below, because there was no sufficient basis laid for using 
them as his dying declarations, but the Court overruled the 
motion. 

The evidence on the trial was as follows: 

H. H. Hau, sworn: That he knows the defendants and 
deceased ; all the parties were living four miles west of this 
place, on T. Nesbit’s place ; witness had charge of the place; 
John Jordan, deceased, was foreman of all the hands; the 
defendants were under him; difficulty occurred the 12th of 
April, 1870, at about seven o’clock in the morning, in Baker 
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county; heard of difficulty about eight that morning; de- 
ceased sent for him ; he (Jordan) was not where the difficulty 
occurred, but about four hundred yards from the place; de- 
ceased was suffering a great deal; right eye swollen and 
closed ; he was in buggy, coming to the house; he said “ Mr. 
Hall, let us go back to the house;” deceased said no more 
until he got on bed; deceased seemed in great agony ; said 
nothing to him till just before doctor came; deceased said 
that he would die, several times; said that his skull was 
broken; tried to reassure him that blow was not serious, 
and tried to buoy him up; deceased repeated, after doctor 
examined him and my conversation with him, that he would 
die; told me these statements about nine o’clock in the morn- 
ing, and the last time I saw him was ten, when I left; died 
on the 13th, about twelve o’clock, A. M.; had been there at 
eight that morning; he was dying and insensible; said that 
he never had such a rack of misery in his head before; not 
conscious between twelve and time he died. 

Cross-Examined by Prisoners: Saw deceased about seven 
o'clock, on the morning of the 13th; knows nothing of his 
condition from the time he saw him on the 12th until the 
morning of the 13th. 

Statements of Deceased: Said he had the hands divided 
that morning ; had portion of them plowing, the rest replant- 
ing corn; went by the plows that morning; remained at 
plows awhile, then went to where the hands were planting ; 
found prisoners idling ; commenced ripping at them, and they 
commenced quarreling with him; about that time deceased 
picked up his hoe to go across their rows to get to his; 
George said, “ Uncle Jordan, don’t hit me with that hoe;” 
deceased said, “Go to your work, I’m not going to pester 
you;” about that time they got into a general fuss; George 
struck at deceased with his hoe; he defended off the blow 
with his own hoe; Jeff struck him on the head with his hoe, 
knocking him senseless; deceased said nothing about his 
having struck at prisoner; this occurred on Nesbit’s place, 
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in the field; known deceased ten years; he was peaceable; 
never put me to any trouble. 

Oross- Examined by Prisoners: Conversation stated in chief 
examination occurred with deceased about ten o’clock on the 
morning of the 12th; did not say he cursed prisoners; 
was a cursing negro; deceased said he ripped at them, after- 
wards picked up his hoe to go across their rows to get to his 
row; George said don’t hit me with that hoe, Uncle Jordan ; 
said if prisoners struck him more than once he did not know 
it; Jeff struck him; know nothing against Jordan; knew 
nothing of his disposition to grumble; he would press hands ; 
knew deceased to be a quiet, peaceable negro with me; know 
nothing of his conduct to others. 

Dr. James A. FoGLe sworn: I am a professional man, 
am a physician; knew John Jordan and prisoners; visited 
Jordan on the 12th, between nine and ten o’clock; saw 
contused wound on the head, complained of pain there; was 
rational but slightly comotose at the time, but slight excite- 
ment of the pulse, skin moist, and deviating but little from 
the natural condition ; remained with him but a few minutes; 
had conversation enough to know that he was rational ; saw 
him on the 14th, at post mortem examination; discover- 
ed a depressed fracture in the skull, between frontal and 
parietal bones; wound inflicted by some dull, heavy in- 
strument; it was mortal, judging from its appearance; suf- 
ficient to cause death by congestion and depression ; he died 
from the effect of said wound inflicted on his head. 

Cross-Examined: Examined the extent of the wound, 
could not raise it, from reason of its recency ; he was not in 
a dying condition; never saw him but once; chances for his 
recovery decidedly in his favor when I first saw him; as a 
general thing contused wounds are favorable ; saw clotted 
blood about the wound; bone pressing on the brain pro- 
duces comotose state ; could not tell whether it could have 
been raised or not ; did not think that he was going to die, 
and told him so; depression and fracture sufficient to pro- 
duce death. 
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JouN NEIL, (colored) sworn: Know the parties; live on 
Nesbit’s place, where they do work ; remembers where diffi- 
culty took place in field ; heard George say on Monday— 
me and him were in dispute—he said that some of the head 
men would get the knocked out of them; did not go 
with old man Jordan to the house; Ben did; was at house 
when deceased was put to bed; became insensible between 
ten and eleven the day he was wounded ; was there until 
about two o’clock ; was not there when he died; was an 
hour and half after he died; never went back that night; 
was insensible at two o’clock; he was out of bed, his wife 
got me to put him back; called him and he did not answer ; 
called him at night and he did not notice me or answer me, 
or talk to any one; he could move about. 

Cross-Examined: All the reason I had for believing he 
was out of his head, he would not speak to me; he rolled 
about in bed and would not answer me; was not there when 
doctor came, nor while he was there ; doctor came after I had 
carried him into the house; saw him shortly after doctor 
left; was not sensible a short time after doctor left; spoke 
to him in the morning before doctor came, not after he left. 

JEFF NEsBIT, one of the defendants, sworn for the other, 
says Jordan told witness and Charles that he wanted us to 
go to replanting corn. Charles took bag on his mule and 
went on tothe field. Uncle Jordan went by the plow-hands. 
We went to field; met Charles coming back with mule, and 
we went on to bag corn; took three ears each and shelled it. 
Went off from bag and heard some one coming behind ; look- 
ed back and saw uncle Jordan coming before and Charles 
behind. Uncle Jordan was cursing witness and George for 
everything he could think of. We went on from there to 
where we had to replant corn, got there and we were about 
midway of the field. Met uncle Jordan still cursing, George 
said, uncle Jordan, you ought not to curse us that way, we 
have not done nothing to you. He replied, By God, if you 
don’t like it, don’t take it. George said, “Seems more like 
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you don’t like it any more than we do.” When he said that, 
he (Jordan) picked up his hoe and walked off from his row 
and said, “God damn you, just repeat them words again.” 
George then said nothing. Jordan came across to where 
George was, pulled out his knife and said, “Charles, by 
God, go home and get my gun.” Charles said, “No, uncle 
Jordan, I don’t want anything to do with it.” Mary was 
coming to us. Jordan said, “Mary, honey, go home and get 
my gun.” He was Mary’s uncle. Said to witness he was 
going to kill them two d—n sons of b—hes, Mr. White- 
head would pay his way out. Mary was going on through 
field pretty slow, and Jordan said, “If you don’t go on faster 
I will give you hell, Mary, and as you go on for my gun, go 
by John’s and tell him to come down here and back me, I 
fotch him here for that purpose.” He said to Charles, 
“Come here and take one of these d—n sons of b—hes.” 
Charles said, “Uncle Jordan, I don’t want anything to do 
with it.” He came though. Charles said, “Boys, you know 
uncle Jordan will curse, go on to your corn.” We started. 
Jordan said we should not plant another hill. George said, 
“We can go home then.” Jordan said, “God damn you, 
go.” We started home; he (Jordan) followed, cursing us, 
and had his hoe. We walked pretty pert and got him a 
good distance behind us. He caught up with us and struck 
George, and he struck Jordan back. 

Cross-Examined: We were shelling corn by bag, which 
was not half way in the middle of the field of one hundred 
acres, but good piece from fence; Jordan was about two hun- 
dred yards off when I heard him; left bag and went off 
down to the other end of the field; old man Jordan went to 
the bag, picked up two ears and come on back; when we got 
out of the rows, we turned round and came back; had our 
hoes; first talk occurred near the middle of the field; were 
replanting with our hoes; never stopped planting corn, but 
kept on; last talk we had was at end of row; put hoes down 
at house; kept our hoes in our hands all the time after we 
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left bag, until we got to the house; Charles had passed when 
we had the first talk; he had been there; Charles was about 
as far as across the Court-house when licks were struck ; had 
gone about one hundred yards from planting; did not tell 
Mary what he wanted with the gun; struck George across the 
head; it was a pretty loud lick; George struck him back , 
hit him with eye of the hoe; did not hit George with both 
hands; had hoes in hand with eyes on the ground; he hit 
old man on his head; he was the man that struck the blow; 
never hit him but one blow; we went off and left him lying 
there. 

Re-Examined: Old man fell when George struck him; 
don’t know which lick knocked him down; we both struck 
him at the same time. 

CHARLEs NEsBIT sworn: Tuesday morning uncle Jor- 
dan told witness to go to the field with a bag of corn and 
replant; sun was right smart high, about half hour; when 
witness got near bag corn in the field, he saw George and 
Jeff leaving it with corn; had their hoes; uncle Jordan 
commenced cursing the boys for not getting to their work 
time enough; boys were ahead of witness and Jordan; took 
their rows and were going on ahead of us; got there and 
were replanting corn; when we got up there, uncle Jordan 
commenced cursing them again, and left his work and went 
over to them, carrying his hoe; they were all standing to- 
gether; Jordan called on witness to go to the house and get his 
gun to keep prisoners off him; they were standing quarreling; 
were not doing anything; witness refused to have anything 
to do with it; Jeff was doing nothing but quarreling, but 
Jordan called upon me to take hold of Jeff; after a while 
I went up to where they were standing and said, ‘ George, 
come let’s go to replanting corn, you know uncle Jordan 
will cuss and been cussing ;” then George said, “ Jeff, come 
on, let’s go,” and wheeled off; uncle Jordan said, “No, God 
damn you, you shan’t plant another hill; go to the house ;” 
when uncle Jordan said that, the boys started off to the 
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house. I turned my back and went to work; uncle Jordan 
followed prisoners, cursing them; his cursing did not sur- 
prise me; I was used to it; went on to my work; after 
awhile I heard two licks pass; saw uncle Jordan throw his 
hands to his face; heard George say, “Uncle Jordan, you 
struck me first lick ;”’ George was standing on the right hand 
and Jeff on the left hand of Jordan; immediately after I 
heard the two blows, I looked around and saw uncle Jordan 
down in a squatting position; Jordan had his hoe; he had 
followed prisoners from where they were at work towards 
the house, about as far as from here to Mr. Scollay’s store. 
George and Jeff shouldered their hoes and went on to the 
house; witness carried corn in ear to the field before the 
difficulty ; no one went with him; witness then took mule 
back to the plow and met prisoners in the field, about two 
hundred yards from the bag; it was about four hundred 
yards from where witness met prisoners to where he had to 
carry the mule to the plow; he hitched the mule to a snag 
and went back to the bag; the corn had to be shelled; pris- 
oners had no more than time to shell their corn, before I got 
within fifty yards of the bag; witness went first and Jordan 
afterwards ; Jordan had been in cotton field ; had not been in 
corn field before that morning; there is a cross fence be- 
tween the two fields; the prisoners were going down one 
row, and witness and Jordan were coming down behind 
them; they got their row and turned back and met Jordan, 
where he went over to them; it was not necessary for Jordan 
to go over prisoners’ row to get to his work. 
Cross-Examined: Have known uncle Jordan eleven years; 
he was foreman of the place; was quick-tempered ; we knew 
he was foreman ; cursed a great deal; hands knew it was his 
custom to quarrel a good deal; the prisoners kept up the 
quarrel ; did not understand what the prisoners were saying; 
understood uncle Jordan to say that they should not plant 
any more corn. Jordan never told witness but once to keep 
prisoners off of him; never heard uncle Jordan say to Mary 
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to get his gun, but saw her going across the field; witness 
saw Jordan when he went across to prisoners; never saw an 
attempt to strike either of prisoners with his hoe; saw Jeff 
and George, plainly, when they turned off to go to their 
work from Jordan; they had their hoes and handles, and in 
perfect order—neither of them broken. Jordan was following 
on, cursing; witness heard but two licks; could have heard 
a third stroke; heard them plainly and distinctly ; witness 
turned at once when he heard the blows; saw Jordan ; is cer- 
tain he saw Jordan throw his right hand to his face; saw 
Jordan’s hoe in his left hand, the eye of the hoe on the 
ground; witness saw Jeff’s hoe then ; it was broken off about 
one foot from the eye of the hoe, the piece lying off on one 
side of Jordan. Jeff went off to the house with the helve, 
and left the eye lying there. 

Rebuttal: Jordan was very mad at that time. 

GEORGE JOHNSON, the other defendant, sworn, says: We 
went out on Tuesday morning, by direction of uncle Jordan, 
to replant corn ; got to where bag of corn was, shelled it and 
put it in our pockets; when we got out of end of the row 
and were returning, uncle Jordan met us ; he was still cursing. 
We had not said anything; uncle Jordan said, “ You area 
d—d dog.” Jeff said, “I’m not saying anything to you, 
uncle Jordan ;” uncle Jordan said, “If you don’t like it, 
don’t take it;” Jeff said, “ It seems that you don’t like it any 
more than we do.” At the time uncle Jordan called Jeff a 
“‘d—d dog.” Jordan was crossing from his row to us; when 
Jordan got to me and Jeff, he drew his hoe; when he did 
this, Jeff said, “ Uncle Jordan, don’t strike me, I have not 
done nothing to you;” said to Charles, “Go home and get 
my gun, to keep these d—d sons of b—hes off of me.” 
Charles said, no, he did not want anything to do with it. 
Jordan then said to Charles, “ Come and take hold of one of 
these sons of b—hes.” Charles refused. Jordan then said, 
“Come and take hold of one of these, while I give the other 
h—I.” Jordan said, “I bought my powder and shot; when 
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my gun comes, I’ll fix you two d—d sons of b—hes; I'll 
shoot these two d—d sons of b—hes, and Mr. Whitehead 
will pay my way out;” Charles said, “ Boys, let’s go on to 
work ; you know uncle Jordan will cuss ;” Jordan said, “ No, 
G—d d—n you, you shan’t go to the house.” Jeff said, 
“You have cussed me for all the d—d sons of b—hes this 
morning, and I have said nothing to you ;” and then Jordan 
called Mary and said, “ Honey, go home and get my gun.” 
Charles was a good piece off, when Jordan called Mary to 
get his gun, replanting corn; Jeff said, “ George, if we can’t 
replant corn, we can go back to the house;” we started to 
the house, and uncle Jordan followed us, with his hoe on his 
shoulder; did not have to go by Charles to go to the house ; 
he was going one way and we another; suppose we had 
walked about two hundred and fifty yards towards the house 
from where we started ; uncle Jordan followed after, cursing. 
Jeff said, “ Well, uncle Jordan, you have been cursing us all 
the morning and we have said nothing ;” uncle Jordan said, 
“Just say them words again if you dare ;” when the words 
were repeated, Jordan struck Jeff, and me too; then we both 
struck him, and he went down, like on his knees ; when Jor- 
dan fell, Jeff said, “,Well, you struck me the first lick ;” 
struck me first and Jeff afterwards; we turned off and went 
to the house. Jeff broke his hoe. 

Cross-Examined: Jordan hit witness and Jeff on their 
heads ; did not see where Jeff struck Jordan; both struck at 
the same time; was certain that Jordan had his hoe drawn 
on us when he came across to us ; Jordan passed prisoners on 
the way to the house, whirled around, faced them, and struck 
them both ; they were face to face when prisoners struck Jor- 
dan; prisoners were between Jordan and Charles when the 
blows were striken with their backs to Charles. 

The jury found the defendants guilty, with a recommen- 
dation to mercy. Their counsel moved for a new trial upon 
the grounds, the Court erred: Ist. In refusing to allow said 
question to be asked of Williams. 2d. In not rejecting the 
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said dying declarations of deceased, and, 3d, because the ver- 
dict was contrary to law and strongly and decidedly against 
the weight of the evidence. 

The Court refused a new trial, and that is assigned a3 er- 


ror on said grounds. 
(The original bill of exceptions and record were stated here 


by counsel to have been started in time for this Court, and 
lost en route, and failed to reach here by return day for this 
term. Thereupon an agreed copy was substituted, and the 
case was allowed to be entered on the docket of this term.) 


T. R. Lyons, Capers Kina, by R. F. Lyon, for plain- 
tiffs in error. 


R. H. Ware .y, Solicitor General, by R. Sims, for the 
State. 


LocHRANE, Chief Justice. 


The plaintiffs in error were indicted for the crime of mur- 


der and found guilty. A motion was made for a new trial 
upon several grounds, which were overruled by the Court, 
and the case comes befure this Court for error alleged upon 
that judgment. ° 

1. The first question made in relation to the refusal of the 
Court below to allow certain questions to be put to the ju- 
ror, who was before the Court on trial as to his competency. 
This question is an important one as to the practice of the 
Courts in this State, and we will briefly advert to the rule 
of law governing such cases. Under the present law we 
hold that, after the juror has answered the statutory ques- 
tions satisfactorily, and has been pronounced competent, 
and the parties put him before the Court as trior, primary 
evidence of the untruthfulness of his answers must be of- 
fered, and that it is not competent or legal to propound ques- 
tions to the juror himself to show his incompetency. But 
after the introduction of such testimony, it is within the pro- 
vince of the Court to hear the juror or examine him as to his 
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explanations in the premises. The object of the law is go 
procure fair and impartial men, and while the formation or 
expression of an opinion upon mere rumor is not sufficient 
to disqualify a juror, yet much depends upon the opinion 
of the Court, under all the circumstances in evidence, to see 
whether he has bias or prejudice. It is not the amount, but 
the existence of the sentiment that should control the judg- 
ment, for the law of Georgia provides for perfectly impartial 
men to discharge the duty of jurors. The judgment of the 
Court on this subject is seldom reversed, and therefore the 
conscious responsibility of the judgment should weigh in 
the consideration of the Court. In the case before us we 
think there was no error in the view he took of the law upon 
this subject. 

2. The second exception is in relation to the admission of 
dying declarations, under the Code, section 3728. We have 
examined the evidence touching the condition of the deceased 
at the time the declarations were made, and while we recog- 
nize the rule laid down by several authors, as to what the 
condition must be: 1 Phil. Ev., 289; Wharton, 31; 11th 
Ga., 353, and in Roscoe’s Cr. Ev., etc., still we apprehend 
the contiguity to death, and the fixed opinion of the de- 
ceased that he would die, and his being, in fact, dying from 
the effect of compression of the brain, constituted such a con- 
dition as would have properly admitted the testimony, sub- 
ject to the charge of the Court applicable to it. 

3. The peculiar character of the deceased for wickedness 
and disregard of the law of God in his outpourings of blas- 
phemy, would have invoked the consideration of the jury ; 
for if a man, even without hope of life in this world, never- 
theless without belief in God or in the divine revelation, while 
his declarations would be admissible, their weight and con- 
sideration should be weighed by the jury. 

4. In this case we will not travel over the field of evi- 
dence before us; it is unnecessary. From its consideration, 
we are overwhelmingly satisfied that the verdict for murder 


VoL, xLuu—16, 
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ismot supported by the testimony. And we think the Court 
erred in not granting a new trial on this ground. 

Judgment reversed upon the ground the Court erred in 
overruling the motion for a new trial in this case upon the 
ground that the verdict was contrary to the testimony. 


A. B. Ratrorp, plaintiff in error, vs. Seta K. Taytor, 
defendant in error. 


Where a sheriff had levied on personal property and turned it over to a 
third party on his making the usual ‘claim affidavit,’’ and giving a 
forthcoming bond, but taking no bond for the costs and damages 
which the jury might find for the delay, in case the claim was for delay 
only, and the claim was dismissed on the motion of the plaintiff in 


Si. fa.: 


Held, That it was not error in the Court to hold the sheriff liable on a 
rule for the value of the property levied on, and to direct an issue to 


ascertain that value. 

Held further, That the answer of the sheriff, there being in it nothing 
binding on the question of the value of the property, was immaterial 
on the trial of the said issue, and there was no error in trying the same 
without the presence of the answer, it having been mislaid. 


Rule against Sheriff. Practice. Before Judge CLARK. 
Sumter Superior Court. April Term, 1871. 


Raiford, as sheriff, had in hand a fi. fa. in favor of Tay- 
lor, and levied it upon certain personal property. It was 
claimed and he delivered the property to claimant without 
taking the usual bond tv pay plaintiff, cost and damages, in 
ease it were shown that the claim was made for delay only. 
For the want of this bond the claim was dismissed. At 
April Term, 1871, Taylor ruled Raiford for this money. 
He answered, showing that he had not sold said property 
because it was claimed. Not being able to produce the prop- 
erty, the Court held that Raiford was liable to Taylor for 
the value of the property, and ordered an issue as to value 
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to be tried. Issue was then joined, but was not tried till 
April Term, 1871. Raiford was then absent, and his an- 
swer could not be found; and for these reasons his counsel 
objected to going to trial, but the objection was overruled. 
While Taylor was proceeding to show the value of the said 
property, Raiford’s counsel admitted it was worth more than 
was due on the fi. fa., and the jury so found. Thereupon 
the Court ordered Raiford to pay Taylor the amount due on 
the fi. fa., or be attached for contempt. He did not pay and 
was arrested. He swore that his health had been bad for 
six months, that he came to Court during the two first days, 
but took sick and went home, and when said issue was tried, 
was at home sick in bed. And his counsel moved for a rule 
to show cause why the order for him to pay said money 
should not be set aside, and for supersedeas pending that 
motion. The Court refused the rule nist. Itis claimed 
that the Court erred in forcing a trial in the absence of Rai- 
ford and of his answer, in granting the rule absolute and at- 
tachment against him, and in refusing to grant the rule nisi 
to vacate the judgment and supersedeas. 


Hawkins & Burke, for plaintiff in error. 


J. A. ANSLEY, by S. H. Hawx1ns, for defendant. 
McCay, Judge. 


It is a positive provision of the law in relation to claims, 
(Code, 3676), that the claimant shall give bond to pay to the 
plaintiff all damages which the jury, on the trial, may assess, 
in case it should appear that the claim is interposed for de- 
lay only. This is not complied with by a forthcoming bond 
for the property levied on. That is optionary with the claim- 
ant. The sheriff, therefore, ought not to have secured this 
claim, and it was not error in the Judge to make the rule 
absolute for the value of the property levied on, and to di- 
rect the issue to find what that value was. Nor was there 
any such error as justifies interference by this Court in his 
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refusal to continue. The fact of the sheriff’s liability had 
been previously adjudged, and it does not appear that the 
answer was material to the matter now in issue, to-wit: the 
value of the property. Indeed, it seems to have been admit- 
ted before the jury, that the property levied on was worth 
more than the amount of the fi. fa. As this value was the 
measure of the liability of the sheriff, as fixed by the previous 
judgment, at least to the extent of the fi. fa., we affirm the 
judgment. 


Jacos M. Gay, plaintiff in error, vs. G. W. Mort, defend- 

ant in error, 

A surety to a promissory note pleaded that he had signed the same after 
it had been executed and delivered by the principals and accepted by 
the holder, and that there was no consideration to him for such promise ; 

Heid, That the Court below committed no error in sustaining the de- 
murrer to such plea, as it was insufficient in law to bar a recovery 
against him, without further alleging that there was no consideration 
moving from the holder to the original promissors for such contract of 
suretyship. 


Promissory notes. Sureties. Before Judge CLarK. Schley 
Superior Court. April Term, 1871. 


Mott sued upon a promissory note made in 1866, payable 
to him “for value received,” and signed as follows: “ B. T. 
Peacock, M. R. Barney, J. M. Gay,” averring that Gay was 
a security. Gay pleaded, “there is and was no consideration 
moving to or from him (Gay) in his signing, because said 
note had been executed and delivered by said Peacock and 
said Barney and accepted by him, and was complete and en- 
tire before said note was signed by him (Gay) as security.” 
And said “note is without consideration, because it had been 
executed, made and delivered by said Peacock and said Bar- 
ney, to plaintiff, and accepted by him, and said contract was 
full, entire and complete, before he (Gay) signed the same, 
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and after the same had been completed and executed as 
aforesaid, he (Gay) signed the same without any considera- 
tion whatever.” A demurrer to these pleas was sustained 
by the Court, and that is assigned as error. 


M. H. BLANDFoRD, HENDERSON & HALL, B. B. Hinton, 
for plaintiff in error. 


Hawkins & Burke, Pxriirp Cook, for defendant, were 
stopped, ¢n limine, by the Court saying they did not wish to 
hear from them. 


LocHRANE, Chief Justice. 


This case comes before the Court upon the judgment of 
the Court below sustaining the demurrers filed to the suf- 
ficiency of the pleas. It appears by the record that suit was 
instituted in Schley county, by G. W. Mott, against certain 
parties, principals, and J. M. Gay, as security, upon a prom- 
issory note given by them to Mott. At the trial, Gay, by his 
attorney, pleaded that he was not indebted, etc., and that 
there is and was no consideration coming to or from this de- 
fendant, in the signing by this defendant, because he says 
that the note had been executed and delivered by the said 
principals and accepted by Mott, and was complete und en- 
tire before it was signed by him as security. The amended 
plea contains substantially the same averments. After 
striking the pleas the case went to the jury, who found for 
the plaintiff the principal sum due, and the question now be- 
fore this Court is, whether by demurrer admitting the truth 
of the facts alleged in the plea, the judgment of the Court 
thereon sustaining such demurrer, was or was not erroneous. 
The general proposition that, to render one responsible for 
the debt of another, there must be a new consideration pass- 
ing between the parties, and that the consideration betiveen 
the original parties to the previous agreement is not suffi- 
cient, is a well recognized principle of law that does not need 
authority to support it; and where the fact of the signature 
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to the paper is not a part of the original contract, so as to 
be based on the original consideration, such signature, either 
to the instrument itself or by way of indemnity, needs some 
new consideration to support it: 9 Vermont Reports, 233. 
And if the signature be to a guaranty, and is subsequent to 
the contract, there must be a distinct consideration to sup- 
port it: Beebe vs. Moore, 3 McLean, 387, And the same 
principle is found in the case of Greer vs. Jones, 7 Jones, 
North Carolina Reports, 581. And in Jocylen vs. Collin- 
son, 26 Illinois, 61; and in Green vs. Shepherd, 5 Allen, 
Massachusetts, 589, it was held that one who signs as a prin- 
cipal promissor a promissory note which had been already 
delivered and accepted, was not liable thereon without inde- 
pendent proof of a new consideration. Under our Code, a 
consideration is essential to a contract which the law will 
enforce: section 2697. And the only question arising in this 
case is whether, under the facts pleaded, the law will pre- 
sume a consideration, and whether the signature of the party 
as surety to the note, after it was executed and delivered and 
accepted by the party receiving it, imports such presumptive 
consideration as relates back to the original contract. This 
was a promissory note due twelve months after date, payable 
to Mott, or bearer, for a value received. The Code declares 
in some cases a consideration is presumed, and an averment 
to the contrary will not be received. Such are, generally, 
contracts under seal and negotiable instruments, alleging a 
consideration upon their face. Upon the face of this paper 
the signature of the party is binding; for it comes within 
the class of instruments where the consideration will be pre- 
sumed, and where no averment to the contrary will be re- 
ceived. But the law not only distinguishes the class of in- 
struments, but also the class of parties in whose hands such 
prestmptions of consideration will be implied ; and they must 
be innocent holders without notice, who have received the 
same before dishonored. The plea sets up that the note was 
executed, delivered and accepted, and that the contract in re- 
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lation thereto was complete before his signature was attached 
thereto, and the record shows that the instrument remained 
in the hands of the original party to whom it was delivered, 
and consequently does not fall within section 2697 of the 
Code of this State, under these pleadings. There is nothing 
in the plea in which it appears that it was a part of the orig- 
inal contract that this party should sign or other surety be 
given; nor is there any pretence of a request, either express 
or by implication of law, in the premises. And the general 
doctrine seems to be, that where the contract is completed by 
the acceptance of the note, any subsequent promise to pay is 
an independent promise and must rest on some new consid- 
eration, to be obligatory, and will not be enforced unless the 
instrument was negotiable and was passed into the hands of an 
innocent holder without notice and before its maturity. But 
the plea in this case fails to set up that there was no consid- 
eration moving to or from the original promissors in the con- 
tract by which such security was given; and the bare alle- 
gation that there was no consideration to the surety himself, 
was insufficient. It is not necessary, to bind the surety, that 
there should be a consideration to him, individually, for such 
suretyship. If there be a valid consideration in the original 
contract out of which such securityship grew, it may be true 
that the contract was complete by the delivery of papers, and 
something subsequently transpired which made it necessary 
to give security upon valuable consideration, to the original 
promissors, and such consideration to them would be, in law, 
sufficient to bind such surety. And, therefore, we hold that, 
inasmuch as this plea failed to allege the want of considera- 
tion to the principals, it was insufficient in law, and would 
not operate as a bar to the recovery of this note. 
Judgment affirmed, 
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EMANUEL Morray, plaintiff in error, vs. THe Srate, de- 
fendant in error. 


~ 


Where in a trial for arson, in burning a gin-house, there was proof that 
the prisoner had confessed his guilt, saying that he had “‘ put fire to it, 
at one o'clock at night,”’ and there was no corroborating circumstance 
proven, except that the house was consumed by fire about the hour of 
one o'clock at night, and that the prisoner was resident about a mile 
from the spot: 

Held, That, under section 3739 of the Revised Code, which provides 
that a confession alone, uncorroborated by other evidence, will not 
justify a conviction, this evidence is insufficient to sustain a verdict of 


guilty. 

Criminal Law. Confessions. Corroboration. Tried be- 
fore Judge CuarK. Lee Superior Court. March Term, 
1871. 


Murray, a negro, was indicted and tried for burning a 
gin-house. It was shown that the gin-house was consumed 


by fire, but how and by whom were the questions. It was 
one hundred and fifty yards from the dwelling of its owner, 
was unoccupied and had cotton seed and lint cotton stored 
therein. It was about a mile from Murray’s home. The 
evidence to fix the burning upon Murray was as follows: 
About a year before he had lived with the owner of the gin- 
house. When brought before the Court for commitment he 
was sober, and after being warned by the Judge that any- 
thing which he said might be used against him, he said that 
about one o’clock at night he put fire to the gin-house. 
The gin-house was burned about one o’clock at night; there 
was no fire there the day before, but there was a remnant of 
a burning brushheap about two hundred yards off. The 
witness testified to Murray’s confession when charged. 

For the defendant, a witness testified that the burning 
was between ten and eleven o’clock, p. M., and that Murray 
was then at home asleep, and gave the reasons why he knew 
the fact. There was evidence that Murray had had some 
liquor given to him before making said confession. 
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In rebuttal, the State introduced another witness, who tes- 
tified that at another time and place Murray told him that 
he burned the gin-house because he had lived with its owner 
and he would not pay him his wages. 

After the Court charged the jury as to the caution to be 
observed in receiving confessions, etc., he charged as follows: 
“A confession, uncorroborated by other evidence, will not 
justify a conviction.” What kind of corroboration is neces- 
sary to support the confession? Proof that the house was 
burned and the reasonable certainty that some one set fire to 
it, is such a corroboration as the law contemplates. If the 
house was burned at one o’clock at night, and the defendant 
confessed that he burned it at that hour, without any sugges- 
tion of the hour when the house was burned being made to 
him, you can take that as a corroborating circumstance. If 
the gin-house was burned, and there is no evidence of how 
it was burned, the law presumes that the burning was acci- 
dental, but this is not the presumption if there is evidence to 
satisfy you that the accident could not have happened and a 
reasonable mora) certainty that some one set fire to it.” 

The jury found the defendant guilty. A new trial was 
moved for because said charge was erroneous, and upon va- 
rious other grounds, touching matters that occurred during 
the trial, not pertinent to our purpose. The new trial was 
refused, and that is assigned as error. 


Vason & Davis; GEorcE W. Warwick; Pore & 
Brown, for plaintiff in error. Confessions: R. Code, sec. 
3739; Ros. Cr. Ev., 144-5; 23 Ga., 297; 12 E. C. L., 61; 
25th, 452, 456; 34th, 315, 381; Willson Cir. Ev., 61, 64, 
156. Corroboration is not matter of law, etc.: Ros, Cr. Ev., 
144-5; 25 E.C. L., 556; 34th, 315, 381; Phil. on Ev., 
(Am. Ed.) 32; 32 E. C. L., 507; 12th, 61. 


Hawkins & Burke; Puiturp Cook; B. P. Houuis, for 
the State. 
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McCay, Judge. 


Section 3739 of the Code, declares that ‘a confession alone, 
uncgrroborated by other evidence, will not justify a convic- 
tion.” There is, as we understand it, really nothing here but 
the confession. There is not even the corpus delicti, since 
there is no evidence that the gin-house was not accidently 
burned. The looks of the prisoner and his apparent unwil- 
lingness to talk with the witness, as mentioned by him, is 
evidence so liable to misconstruction, as to be of hardly any 
weight. That the fire took place about the hour mentioned 
in the confession, is surely of no weight as corroboration. 
The burning, at night, of a gin-house can be seen for miles, 
and, as the prisoner lived within easy sight of such a burn- 
ing, his knowledge of the hour it took place was a fact that 
probably a hundred others knew as well as he. And if that 
knowledge is a fact showing his guilt, it would go equally to 
show the guilt of every one who saw the light and happened 
to notice the time. We are free to say, that we do not like 
the circumstances under which this confession was first made. 
It is by no means creditable to the officer that had the pris- 
oner in charge, that he was permitted to drink whisky, as 
the proof shows. His confession under the circumstances, 
whilst it was, perhaps, admissible, was not of that deliberate 
and free character, as to give any conclusive weight. We 
think a new trial ought to have been granted. 

Judgment reversed. 


JAMES W. WILKINSON, Ordinary, plaintiff in error, vs. 
CLEMENT A. CHEATHAM, defendant in error. 


The Act of 1856, authorizing the levy and collection of a tax to compen- 
sate the owners of lots in the town of Webster, for damages sustained 
by the rémoval of the county site therefrom, to Starkesville, in the 
county of Lee, is a constitutional and valid Act. 
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Mandamus was the proper remedy for the enforcement of a right ac- 
cruing to the petitioner under a statute of the State, which was not 
barred by the Statute of Limitations, until after the expiration of 
twenty years from the time of the assessment of the damages by the 
commissioners, under the Act. 

The official signatures of a majority of the Justices of the Inferior Court 
on the back of the commissioners’ certificate, without more, was a 
sufficient indorsement by them of the amount due as specified there- 
in, according to the true intent and meaning of the Act. 

Held again, That the assignment and transfer of the certificate by Wat- 
terer to the petitioner, vested the right and title thereto in him as his 
assignee, and that he was entitled to be paid the amount due thereon, 

as well as the interest due on both certificates. 















Mandamus. Tax. Before Judge CLarKk. Lee Superior 
Court. April Term, 1871. 






Three “commissioners, appointed by the Legislature of 
said State, on the 18th of February, 1856, to assess damages 
sustained by the owners of town lots in the town of Webster, 
Lee county,” in May, 1856, gave Cheatham a certificate that 
he was so damaged $1,460 60, and to one Watterer a certifi- 
cate that he was so damaged $161 00. Each of these papers 
had written upon its back, “Richard T. Walters, J. I. C., 
Samuel Sullivan, J. I. C., James 8. Herrin, J. I. C,” and 
Watterer’s was transferred by him, in writing, to Cheatham. 
On Cheatham’s certificate, the county treasurer had made 
several payments, for which Cheatham had receipted on the 
back of said paper, the last of which was dated August 26th, 
1858. In January, 1870, Cheatham filed his petition, setting 
forth said demands, averring that there was a balance due 
on his certificate and all was due on the one transferred to him, 
that the Ordinary would not assess a tax to have the same 
paid, and prayed that he be compelled by mandamus to do 
sO. 

The Ordinary objected to the mandamus being made abso- 
lute, upon the grounds that said claims were not a valid 
subsisting debt against the county; that mandamus was not 
the proper remedy; because the county was not liable to 
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Cheatham till he had exhausted “the removal fund” pro- 
vided by law; because the Inferior Court of the county had 
not indorsed said certificates, the indorsements aforesaid not 
being a compliance with the Act; because said Act is void 
as against the citizens of Lee county; because it was barred 
in that this suit was not begun in four years, or six years, 
after the right of action accrued, nor before the 1st of Janu- 
ary, 1870; and because Cheatham showed no sufficient legal 
title to the certificate transferred to him by Watterer. The 
Chancellor made the rule absolute, and error is assigned up- 
on each of said grounds. 


Lyon, DEGRAFFENREID & Irvin; GEorGE W. War- 
WICK, for plaintiff in error. 


C. B. Wooren, for defendant. 


WARNER, Judge. 


In 1856 the General Assembly passed an Act providing 
for the removal of the county site of Lee county from the 
town of Webster to Starksville, and also provided, in said 
Act, for the appointment of three commissioners to assess the 
damages sustained by the owners of town lots in the town of 
Webster, and as soon as convenient thereafter, to give to such 
owners certificates of such assessment of damages for loss sus- 
tained in consequence of such removal of the county site, 
and provided that said certificates, having an indorsement of 
the amount due by a majority of the Justices of the Inferior 
Court, shall be paid by the treasurer of the county, out of 
the removal fund of said county, created by the Act, and 
authorized the Inferior Court of Lee county to levy a tax, 
not exceeding fifty per cent. per annum, on the State tax, to 
constitute a removal fund for the payment of said certificates. 
On the 3lst December, 1869, Cheatham obtained a manda- 
mus nisi from the Judge of the Superior Court, requiring 
the Ordinary of Lee county to shew cause why he should 
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not proceed to levy and have collected a tax sufficient to pay 
two certificates held by the petitioner, amounting to $526 00, 
besides interest due thereon. The mandamus nisi was filed in 
the Clerk’s office, 14th February, 1870. On the trial of the 
case in the Court below, the petitioner exhibited in evidence 
two certificates, specifying in the face thereof the amount due 
for the damages sustained by the parties named therein, in 
consequence of the removal of the town of Webster, under 
the Act of the General Assembly, which were signed by the 
commissioners, and on the back of each certificate the names 
of three Justices of the Inferior Court were indorsed in their 
official capacity. One of the certificates was issued to the 
petitioner for damages done to his property, the other was 
issued to Watterer for damages done to his property, which 
latter certificate had been assigned and transferred by Wat- 
terer to the petitioner. On the final hearing of the case in 
the Court below, the mandamus nisi was made absolute, and 
the Ordinary was ordered to levy and collect a tax sufficient 
to satisfy the petitioner’s demand ; whereupon, the counsel for 
the Ordinary excepted, on various grounds, as set forth in 
the record. The Act of the General Assembly, authorizing 
the tax to be levied and collected, was a constitutional and 
valid Act. 

Mandamus was the proper remedy for the enforcement of 
a right, accruing to the petitioner, under a statute of the 
State, which was not barred by the Statute of Limitations 
until after the expiration of twenty years from the time of 
the assessment of the damages by the commissioners, under 
the Act. 

The official signatures of a majority of the Justices of the 
Inferior Court, on the back of the commissioners’ certificates, 
without more, was a sufficient indorsement by them of the 
amount due, as specified therein, according to the true intent 

and meaning of the Act. 
The assignment and transfer of the certificate by Watterer 
to the petitioner, vested the right and title thereto in him as 
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his assignee, and he was entitled to be paid the amount due 
thereon, as well as the interest due on both certificates. 
Judgment affirmed. 


Gitgert M. Sroxes, plaintiff in error, vs. Howexu T. 
Ho Is, defendant in error. 


Where an instrument was executed by a party in the nature of a bill of 
sale, but the language used showed the intent of the parties to be the 
execution of a mortgage : 

Held, That, inasmuch as this instrument was only a security for loan of 
money to be made by the advances towards the cultivation of a grow- 
ing crop, it passed no title to the mortgaged property, nor right of yos- 
session thereto, so as to authorize the mortgagee to bring an action of 
trover for the recovery of cotton grown upon the place. 


Trover. Equitable mortgage. Before Judge CLARK. 
Lee Superior Court. April Term, 1871. 


Stokes brought trover against Hollis for a quantity of lint 
cotton. To prove title, he introduced the following paper, 
signed by Stokes and Walker: 

“GEORGIA—LEE County.—This instrument of wri- 
ting, made and executed the 13th of February, 1869, between 
Stephen S. Walker and G. M. Stokes, both of said county 
and State, witnesseth, that for and in consideration of the 
sum of two dollars to him in hand paid by said G. M. Stokes, 
the receipt whereof is hereby acknowledged, and in consid- 
eration of the benefit of this sale and contract to him, the 
said Walker has sold and does hereby sell his entire crop 
now growing and to be grown on the Brown & Hollis plan- 
tation, in said county, where he, the said Walker, resides 
and is carrying on a farm, and does sub-rent and sub-let to 
the said Stokes during the year 1869, together with all the 
stock of horses, mules, oxen, cows, wagons, harness, farming 
utensils, ete. And the said Walker agrees hereby to remain 
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on said place and manage, oversee, control and cultivate, as 
bailee and manager, (and which said Walker agrees to be,) 
honestly and faithfully, under the directions and instructions 
of said Stokes, and for the benefit and advantage of said 
Stokes. In consequence, Stokes is not to be liable for mis- 
management of any of said crops, or for any loss of any of 
said property, in consideration of the honest and faithful 
performance by said Walker, as manager, etc., as aforesaid, 
and agrees to give him for his services, to be rendered as 
such, all the proceeds of said farm, after deducting there- 
from all the expenses and advances which the said Stokes 
may incur or make, in consequence of or on account of car- 
rying on said farm, or for any other indebtedness due said 
Stokes by said Walker.” 

Stokes testified that he had possession of said farm during 
1869; took said paper to secure him for expenses, labor, ad- 
vances, etc., to be made, to enable Walker to make a crop 
on said farm; Walker rented the farm from Hollis & Brown 
and was unable to farm without aid. He made advances to 
Walker, got part of the crop, but over $800 00 was still 
due him, and he wanted said cotton or his money. Brown 
induced Stokes to make this contract, by agreeing to waive 
the rent claim till Stokes was repaid. He never had any 
possession of said cotton except by Walker as his bailee. It 
was shown that Hollis had possession of said cotton. Plain- 
tiff closed here, and the Court non-suited him. That is as- 
signed as error. 


West & KimprovuecH; W. A. Hawkins; CLarkK & 
SPENCER, for plaintiff in error. 


Fort & Hot ts, for defendant. The paper is but a mort- 
gage: Revised Code, secs. 1944, 2587, 2604; 9th Ga. R., 
151. No possession or title shown: 41st Ga. R., 96. In- 
terest of tenant not saleable: R. Code, sec. 2253; 9 Bac. 
Abridg., 651, 677. 
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LocHRANE, Chief Justice. 


This was an action of trover brought by Gilbert M. Stokes 
against Hollis for the recovery of cotton in the seed, enough 
to make eighteen bales. 

It appears that Stephen S. Walker had rented from Hollis 
his plantation, for the year 1869, and while in possession as 
such tenant, in February of the same year, entered into an 
instrument, in writing, with Stokes, by which, and in consid- 
eration of the sum of $2 00 he sold Stokes his crop grow- 
ing and to be grown upon the place, together with the stock 
and farming implements thereon. Walker agreed to remain 
on the place as bailee and manager for Stokes, and to culti- 
vate the same under his directions; and the conveyance pro- 
vides that he, Stokes, is not to be liable for mismanagement 
of the crops, or any loss of the property. It further pro- 
vides that Walker is to receive all the proceeds of the farm 
after deducting the expenses and advances made by Stokes 
on account of the farm, or for any other indebtedness due 
Stokes by Walker. Other testimony was introduced, not 
material in the view the Court takes of the merits of this 
case. The Court below awarded a non-suit, which is the 
ground of error assigned. Much depends in this case upon 
the construction of the instrument entered into between 
Stokes and Walker. If it is a sale under the laws of Geor- 
gia, then the action of trover may be properly maintained, 
as, in that event, both the title and legal possession of the 
property belonged to Walker. But, on the other hand, if it 
is a mortgage, then, inasmuch as a mortgage passes no title 
and gives to the mortgagee no right to the possession of the 
mortgaged property, a different result follows. Under the 
decision in 9 Georgia, 151, as well as under the rule for the 
construction of contracts laid down by the Code, we are sat- 
isfied this instrument constituted no more than a mortgage. 
It was a security for a loan of money to be made by advances 
towards the cultivation of a growing crop, and there are pro- 
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visions therein inconsistent with the ownership upon the part 
of Stokes. His covenant not to be liable for mismanagement 
or loss of the property would be unreasonable and incom- 
patible with his rights of ownership, and taken in connec- 
tion with the terms of compensation to Walker, that he was 
to have all the proceeds of the farm after the payment of 
the expenses and advances made by Stokes, and other debts 
due by him, fixes, beyond judicial controversy, the true intent 
and meaning of this instrument. And if it be a mortgage, 
as we hold it to be, then the action of trover would not lie 
for the recovery of this cotton, and the Court committed no 
error in awarding a non-suit under the facts of the case. 
Judgment affirmed. 


RANDALL DuckwortH, plaintiff in error, vs. JOSEPH 
DuckwortTH, defendant in error. 


Where on the trial of a possessory warrant the property was awarded by 
the magistrate to the plaintiff, on his giving the bond required by law, 
and some time after the judgment the magistrate made a written order, 
reciting that the plaintiff had failed to give the bond, and that the de- 
fendant having given bond, the property be restored to him, which was 
accordingly done: 

Held, That it was not competent for the magistrate, on his being in- 
formed that the failure of the plaintiffto give the bond was from want 
of opportunity, to direct the sheriff to re-take the property, receive 
the plaintiff's bond, and turn the property over to him—especially as 
this direction was by parol and without notice to defendant. 


Possessory Warrant. Amendment. Before Judge CLARK. 
Sumter Superior Court. March Term, 1871. 


On the 7th of November, 1868, Joseph Duckworth sued 
out a possessory warrant before one Brown, Justice of the 
Peace, against Randall Duckworth, to get possession of a 
certain horse. The trial was had before one Fort, and he, 
on the 9th of December, 1868, ordered the horse to be deliv- 


VoL, xLi11—17, 
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ered to Joseph upon his giving bond and security according 
to law. On the 22d of December, 1868, Fort issued an order 
that Randall keep the horse, upon giving bond and security, 
because, as he recited, Joseph had failed to give bond. After 
this order was written, it was shewn to Fort that the sheriff 
had not given Joseph an opportunity to give the bond, and 
that on the 23d of December, 1868, he did make and tender 
the bond. Thereupon, Fort instructed the sheriff to deliver 
the horse to Joseph, and he took it from Randall and gave it 
to Joseph. On the 29th of December, Randall went before 
one Guerry, Notary Public and ex officio Justice of the Peace, 
and sued out a possessory warrant for said horse against Jo- 
seph. 

When the trial of this case came on, in January, 1869, all 
the foregoing papers and facts were in evidence, and it ap- 
peared that Randall’s attorney had objected to said Joseph’s 
said bond, because the security was not good, and demanded 
that they should justify, and they did not. Guerry ordered 
that the horse remain in Joseph’s possession. 

Randall’s attorney sued out a certiorari to correct said ac- 
tion of Guerry. Judge Clark, after hearing argument, or- 
dered the certiorari to be ‘dismissed. Before the judgment 
was written, Randall’s attorney moved to amend the petition 
by averring that it was proven, on the trial, that Joseph did 
have opportunity to give the bond, was repeatedly called on 
to do so, and did not because he could not, and that Guerry 
be required to answer the petition so amended. The Court 
refused to allow this amendment, and ordered that Joseph 
keep the horse, upon making his bond good, and if he did 
not so make it, then Randall should have the horse. This is 
assigned as error. 


Hawkriys & Guerry, for plaintiff in error. 


J. A. ANSLEY; W. A. Hawks, for defendant. 
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McCay, Judge. 


The judgment of the magistrate, that the party successful 
in the trial of the first warrant had failed to give the security, 
and that the property should be turned over to the other 
party, he having given the security, was conclusive, until set 
aside by notice and a hearing. It would be very dangerous 
to permit an order of this character to be revoked by the 
magistrate, by parol, without a hearing from the other side. 
Until the property is finally disposed of, the Court is open, 
and may pass any order necessary to the final disposal of the 
property, and until final action is taken, it may, perhaps, re- 
voke its orders, if improperly granted, but this cannot be 
done by parol, and without a hearing. The only course to 
pursue in a case like this was to apply to the magistrate be- 
fore the horse was finally disposed of, and if the mistake ex- 
isted, ask the magistrate to correct it. Whilst his judgment 
stands, it is conclusive, and the second warrant was improper. 


The rule that the judgment of a Court between the par- 
ties cannot be collaterally attacked, is of great public impor- 
tance, and, though it may work a hardship in this case, it 
must be enforced. 

Judgment affirmed. 


Martua F. Turner, plaintiff in error, vs. PENELOPE BAR- 
FIELD, defendant in error. 


When a warrant was sued out by the plaintiff to remove the defendant 
from her land as an intruder, under the provisions of the Code, and a 
counter-affidavit being filed, on the trial of the issue in the Superior 
Court, the jury found a verdict for the plaintiff and the Court granted 
a new trial in the case: 

Held, That the Court erred in granting the new trial, as there is no 
evidence in the record that the defendant in good faith claimed a legal 
right to the possession of the land. 
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Intruders. New Trial. Before W. A. Hawxrns, Esq., 
Judge pro hac vice. Sumter Superior Court. April Term, 
1871. 


Mrs. Turner sought to have Penelope Barfield removed 
from certain land, as an intruder. She filed an affidavit that 
she claimed a legal right to the possession of the land. The 
Judge being disqualified to preside, Willis A. Hawkins, Esq., 
presided by consent. On the trial, Mr. Turner testified that 
Penelope Barfield frequently, in 1867 and 1868 and since, 
tried to buy said lot from him, but lately claimed the same 
under Ambrose Barfield. It was shown that Hugh M. D. 
King claimed and occupied said land from 1856 to 1859, 
then sold it to Ambrose Barfield, gave him his bond for 
titles, and was not paid for the land. Ambrose Barfield oc- 
cupied the land and built a house upon it. In 1863 Am- 
brose Barfield went into the army, and gave Mrs. John Bar- 
field permission to occupy the house as long as she pleased, 
saying he would never come back to it again. She not wish- 
ing to oceupy the house, it remained vacant a year, and then, 
by her permission, Mrs. Rushin Barfield took possession of 
it. Afterwards, in 1864, Penelope Barfield, having no home, 
was permitted by Mrs. Rushin Barfield to occupy the house 
with her. In 1865 Mrs. Rushin Barfield moved out, leay- 
ing Penelope Barfield in possession. 

Hugh M. D. King died before 1860, leaving Susan and 
James M. D. King, his sole heirs. On the 14th of April, 
1863, said heirs conveyed the land to Martha F. Hudson, 
now Mrs. Turner, and on the 20th of July, 1868, Ambrose 
Barfield made her a quit-claim title thereto upon his note 
for the purchase-money being delivered up to him. 

Under this evidenee the jury found for the plaintiff. De- 
fendant moved for a new trial upon the ground that the ver- 
dict was contrary to law and the evidence. Mr. Hawkins 
granted a new trial, and that is assigned as error. 


Hawkins & GuERRY, for plaintiff in error. 
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No appearance for defendant. 


Warner, Judge. 


This was a warrant sued out by the plaintiff to remove 
the defendant from her land as an intruder; the defendant 
filed a counter-affidavit, and on the trial of the case in the 
Superior Court, the plaintiff proved that Ambrose Barfield 
purchased the land in 1859, and took a bond for titles there- 
to, and built a house on it. When Ambrose Barfield went 
to the war, in 1863, he gave John Barfield’s wife permission 
to occupy the house as long as she pleased, but she did not 
occupy it, and it remained unoccupied about a year, when 
Rushin Barfield’s wife went into possession of it, by permis- 
sion of Mrs John Barfield. The defendant being without a 
home, Mrs. Rushin Barfield, from sympathy, allowed her to 
come into the house and occupy it with her until some time 
in 1865, when Mrs. Rushin Barfield moved out, and left the 
defendant remaining in it. The defendant introduced no 
evidence. The jury found a verdict for the plaintiff, and 
the Court below granted a new trial, to which the plaintiff 
excepted. The Court below erred in granting a new trial in 
this case, on the ground that there is no evidence in the record 
that the defendant claimed under any legal right the posses- 
sion of the land. 

Judgment reversed. 


JOHN OUTLAW, plaintiff in error, vs. N. G. Curisty, de- 
fendant in error. 


Sections 3981 and 3982 of the Code, requiring petitions for certiorari to 
be verified by oath, and that bond shall be given for future costs and 
for the eventual condemnation money, are not superseded by the Con- 
stitution of 1868, requiring certioraris to issue only on the sanction of 
the Judge. 
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Certiorari. Before Judge Clark. Lee Superior Court. 
February, 1871. 


In 1870, Christy sued out against Outlaw, a warrant, for 
forcible entry and detainer. There was a trial and decision 
against Outlaw. He sued out a certiorari to correct errors 
alleged to have been made on said trial. To this petition 
was added an affidavit by Outlaw, that he was advised and 
believed he had good grounds for certiorari, and did not sue 
it out for delay, but there was no affidavit as to the truth of 
the allegations therein, nor was there any bond for future 
costs, ete. Upon this paper being presented to Judge Clark, 
he ordered certiorari to issue and a supersedeas of the judg- 
ment below. The Clerk issued the writ. When the cause 
came on for trial, Christy’s counsel moved to dismiss it, be- 
cause it was not sworn to and because no bond was given, as 
aforesaid, and on other grounds not passed upon here. The 
Court dismissed it and that is assigned as error. 


GeorGE W. Warwick; F. H. West; Vason & Davis, 
for plaintiff in error. No affidavit when Judge sanctions 
writ: Code, secs. 3978, 3980, 3981. Constitution requires 
his sanction: Const. 1868, Art. V. No eventual condem- 
nation money in this case and therefore bond not necessary : 
39th Ga. R., 713. 


C. B. Wooten, for defendant. 


McCay, Judge. 


It is true that the provisions of sections 3978 to 3988 of 
the Code were enacted when certiorari was a matter of right, 
and was issued by the Clerk of the Superior Court, on the 
petition of the applicant. That such a petition should be 
verified and bond given, was very important. But is it any 
less so now? If the party may state anything he pleases in 
the petition, the sanction of the Judge gives no new security ; 
for if the applicant seeks delay he will state facts enough to 





ATLANTA, JULY TERM, 1871. 271 


Harrell vs. Pickett et al. 


secure the sanction, whether they be true or not. The object 
of the Constitution was, doubtless, to stop the practice of ob- 
taining certioraris as matter of course, and it hence requires 
the sanction of the Judge. But we see no ground for hold- 
- ing that the affidavit of the truth of the facts, and the bond, 
etc., are not still required. That part of the affidavit which 
swears that the applicant is informed and believes he has 
good cause for certiorari, may, perhaps, be now unnecessary, 
as that is for the Judge and not the party to say. But we 
think he must still swear to the facts. The certificate ap- 
pended in this case by the magistrate, that the facts are true, 
is not required or authorized by law, and is, therefore, un- 
official. The return or certificate of an officer, that certain 
facts exists, must, to be evidence, be official; that is such a 
return or certificate as the law provides for, otherwise it is no 
better than the certificate of a mere citizen. We think the 
certiorari was properly dismissed. 
Judgment affirmed. 


JoHN HARRELL, plaintiff in error, vs. JAMES PIcKETT et 
al., defendants in error. 


The proper mode of bringing before the Superior Courts of this State 
the judgment of an Ordinary, rendered in the discharge of duties de- 
volved upon him, in relation to county matters, previously vested in 
the Inferior Courts, or of matters not touching the probate of wills, or 
administration, or otherwise specially provided by law, is by certiorari, 
and not by appeal. 


Certiorari. Appeal. Before Judge CLarK. Webster Su- 
perior Court. March, 1871. 


Picket et al. petitioned the Ordinary to lay out a public 
road over the land of Harrell. He ordered it laid out, and 
Harrell entered an appeal to the Superior Court. When the 
cause was called for trial, upon motion, the Court dismissed 
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it, upon the ground, that an appeal did not lay in such case; 
that the remedy was certiorari. This is assigned as error. 


W. A. Hawkrys, for plaintiff in error. 


No appearance for defendant. 
LocHRANE, Chief Justice. 


The legal question presented by the record in this case 
arises upon the application of James Pickett and others, to 
the Ordinary of Webster county, to lay out a public road 
through the lands of the plaintiff in error, which was gran-. 
ted by the Ordinary, and an appeal entered from such judg- 
ment to the Superior Court, The Court dismissed the appeal, 
upon the ground, that certiorari, and not appeal, was the pro- 
per remedy. Under section 5th of the Constitution of 1868, 
(section 5183 of the Code,) it is declared, “ The powers of a 
Court of Ordinary and of probate shall be vested in an Or- 
dinary for each county, from whose decision there may be an 
appeal to the Superior Court, under regulations prescribed by 
law.” And section 2d declares, “The Courts of Ordinary 
shall have such powers in relation to roads, bridges, ferries, 
public buildings, paupers, county officers, county funds and 
taxes, and other matters, as shall be conferred on them by 
law.” 

Under Article T'V., section 14, (Revised Code, 5209,) Infe- 
rior Courts were abolished, and it is declared, “That the 
Courts heretofore existing in this State, styled Inferior 
Courts, are abolished, and their unfinished business and the 
duties of the Justices thereof are transferred to such tribu- 
nals as the General Assembly may designate.” And section 
5232, Article XI., declares, ‘The books, papers and proceed- 
ings of the Inferior Courts shall be transferred to and remain 
in the control of the Ordinaries, who shall perform the du- 
ties of said Courts until otherwise provided by law.” The 
legal question presented is, whether the decision of the Ordi- 
nary, in the performance of duties originally vested in the 
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Inferior Courts, is such a judgment of a Court of Ordinary 
and of probate as may come by an appeal to the Superior 
Court. The Constitution, Code, 4979, declares, “ The powers 
of a Court of Ordinary and probate shall be vested in an 
Ordinary for each county, from whose decision there may be 
an appeal to the Superior Court.” And the Constitution, in 
declaring the appellate jurisdiction of the Superior Courts, 
(section 4969,) declares, it shall have power to correct errors 
in inferior judicatories by writ of certiorari. The decisions 
of the Inferior Court, and including those of the Ordinary, 
(except in cases touching the probate of wills, granting let- 
ters testamentary, and of administration,) by section 3977 of 
the Code, were brought before the Superior Court by writ of 
certiorari, the provisions for which are prescribed under the 
sections of the Code following. Upon construing these vari- 
ous sections of the Constitution and the Code together, we 
are of opinion that, in the case at bar, the decision of an 
Ordinary in the discharge of duties devolved upon him, in 
relation to county matters previously vested in the Inferior 
Courts, or of matters not touching the probate of wills or 
administration, or otherwise specially regulated by law, un- 
der section 3977 of the Code, can be brought to the Superior 
Court only by writ of certiorari; and we, therefore, affirm 
the judgment of the Court below. 
Judgment affirmed. 


DantEL MILLER, plaintiff in error, vs. PETER L. ALBRIT- 
TON, defendant in error. 


Where a judgment was had in the Superior Court in September, 1868, 
on a promissory note purporting to be ‘‘for value received,’”’ and an 
illegality was filed in 1870, setting up that the consideration of the 
note was the hire of slaves: 

Held, That this ought to have been pleaded on the trial, and the ille- 
gality was properly overruled. 
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Illegality. Slave debt. aches. Before Judge CLARK. 
Webster Superior Court. March Term, 1871. 


In December, 1867, Albritton sued Miller upon his note 
given in August, 1866, and due 1st January, 1867. Miller, 
though personally served, made no defense. The appearance 
term of the Court lasted but one day. In September, 1868, 
judgment was entered against Miller on said note, fi. fa. was 
issued in October, 1868, and levied in January, 1870. Mil- 
ler made affidavit that said note was given solely for the hire 
of slaves and that therefore the fi. fa. was proceeding ille- 
gally. When the illegality was tried, in March, 1871, all 
the foregoing and that the note was for the hire of slaves 
only were shown, and the Court dismissed the illegality. 
That is assigned as error. 


J. L. WimsBerty; 8S. H. Hawkins, for plaintiff in error, 
said judgment was a nullity: R. Code, secs. 3536, 3776; 25 
Ga. R., 93; 39th, 285. 


C. B. Wooren, for defendant. 


McCay, Judge. 


The judgment in this case was obtained in September, 
1868. At that time the Constitution of 1868 was of force, 
and the defendant ought to have set up the defense then. 
That this is the general rule is unquestionable. The judg- 
ment of a Court of competent jurisdiction is conclusive as to 
all matters pleadable on the trial. 

But it is said that this rule does not apply if the Court 
have no jurisdiction. We recognize this also to be a settled 
rule. But it will be found that when the question arises in 
a case where the objection is want of jurisdiction on the sub- 
ject matter, if the case be one that, upon the face of the papers 
is within the jurisdiction, the general rule applies. If the 
want of jurisdiction does not appear on the face of the pa; 
pers, but depends upon some fact within the knowledge of the 
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defendant, which must be proven in order to rebut the facts 
stated in the, pleadings, and supposed to be proven on the 
trial, the general rule applies. The facts stated in the de- 
claration present a case over which the Superior Court had 
jurisdiction. The presumption, and the conclusive presump- 
tion is, that on the trial the plaintiff proved his case as 
stated: Brittain vs. Kennard, 1 Brod. & Bing., 432. 

This doctrine is based upon public policy. There must 
be an end of litigation. The public cannot consent, after a 
party has had his full day in Court, to permit him to again 
take up the time of its tribunals, in rehearing matters which 
an opportunity has already been offered to present. Some 
accident, mistake, or fraud must be shown; something that 
will show that there has been a failure to get at the truth, 
without any mixure of fault or negligence on the part of the 
complaining party. Unless this be made to appear, the con- 
clusive presumption is, that this very matter was determined 
at the trial in September, 1868. 

Judgment affirmed. 


WiturAM H. Morean, guardian, etc., plaintiff in error, vs. 
JAMES P, and Puiiuie WEst e¢ al., defendants in error. 


1, Under the 2468th section of the Code, a suit may be brought on an 
administrator's bond, without first obtaining a judgment against the 
administrators for a devastavit by them, and a return of nulla bona: 

2. Held, also, That the plaintiff should have been allowed to amend his 
declaration in this case. 


Pleading. Amendments, Administrators and executors. 


Before Judge CLARK. Sumter Superior Court. April Term, 
1871. 


Morgan, in the name of the Ordinary of said county, for 
the use of himself as guardian of the minors of one Jack- 
son, sued James P. and Phillip West, principals, and A. H. 
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West, security, averring as follows: On the 7th of Novem- 
ber, 1865, said James P. and Phillip, as principals, and said 
A. H. West, as their security, entered into a bond in the usual 
form, conditioned to perform all the duties devolving on them 
as administrators of Jackson W. Walker, and broke said 
bond, in that Walker died in 1864, being guardian of said 
minors, and then indebted to them $20,000 00, and since his 
death his said administrators have not paid said demand, 
though often requested. 

After the plaintiff’s counsel had read the declaration to 
the jury, defendant’s counsel demurred, upon the ground 
that no action would lie against the security until the admin- 
istrators were sued and a return of nulla bona was had. The 
demurrer was sustained. Plaintiff’s counsel then moved to 
amend by leaving out the bond and the security, and aver- 
ring that Walker died chargeable as aforesaid, said James 
P. and Phillip took charge of his assets and refused to pay 
said minors. The Court refused to allow this amendment, 
and dismissed the cause. 

The sustaining of said demurrer and the refusal to allow 
said amendment are assigned as error, on the grounds that 
the plaintiff could proceed under his original count, and that 
the jury could frame their verdict so as to do equity between 
the parties; because said demurrer came too late, and be- 
cause said amendment ought to have been allowed. 


Hawkins & Burke; N. A. Smiru, for plaintiff in er- 
ror. 


C. T. Goopr, PutLiip Cook, for defendant, cited Re- 
vised Code, section 3307 ; 7 Georgia Reports, 31, 549; 6th, 
303. Amendment made new party, and was on new cause 
of action: Code, section 3430; 19 Georgia Reports, 313. 


WARNER, Judge. 


1. This was an action instituted on an administrator’s bond, 
against the principals and their security, in the name of the 
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Ordinary, for the use of the plaintiffs. The defendants de- 
murred to the declaration and the Court sustained the de- 
murrer, on the ground, that a suit on the bond could not be 
maintained until a suit had first been brought against the 
administrators, judgment obtained against them, and a re- 
turn of nulla bona. The plaintiffs made a motion to amend 
their declaration, which was overruled by the Court. Under 
the 2468th section of the Code a suit may be brought on the 
administrator’s bond without first obtaining a judgment. 
against the administrators for a devastavit by them, and a 
return of nulla bona. 

2. The plaintiff could have amended his declaration so as 
to require the defendants to account for the estate of Walker, 
which came into their hands as his administrators, and for 
so much of the estate of the Jackson children, which came 
into their hands as the administrators of Walker’s estate, if 
any, but only to that extent. The defendants were not liable 
on their bond for waste committed by Walker, as the guar- 
dian of the Jackson children in his lifetime, unless their 
property, so wasted by him, or some part thereof, came into 
the hands of the administrators as a part of Walker’s estate. 
The administrators of Walker and their security, are liable 
on their bond to account to the plaintiffs for the amount of 
their estate, which came into their hands as part of Walker’s 
estate, if any, and no more. ‘The liability of the defendants 
on their bond as the administrators of Walker, and the lia- 
bility of Walker as the guardian of the Jackson children, 
are two distinct causes of action, which cannot be joined in 
a suit on the administrator’s bond for an account of the es- 
tate of Walker, which came into their hands as administra- 
tors on his estate. The administrators of Walker are liable 
for any debt due by the intestate at the time of his death, to 
the extent of the assets of his estate, which came into their 
hands as his administrators, in a suit on their bond, for the 
waste thereof by them, as such administrators. 

Judgment reversed. 
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S. S. Boones, plaintiff in error, vs. J. D. CoLuuys et al., 
defendants in error. 


Where the facts set up by the complainant do not show fraud in the 
original purchase, Courts of equity will not interfere to protect ven- 
dors from losses; and only in cases where fraud, unmixed with negli- 
gence upon the part of persons giving credit, will equity interpose its 
powers to aid the vendor in the assertion of his legal rights to prevent 
the consummation of fraud. 


Equity. Fraud. Before Judge CLARK. Sumter county. 
February, 1871. 


Boone filed a bill against Collins, making this case: In 
1867 his agent sold Collins a piano at $575 00, if paid by 
the 1st of October, 1867, or $600 00 if not then paid for, 
and took Collins’ note expressing the same. Collins was a 
farmer and offered warehouse acceptances as security, but 
his manner and surroundings satisfying Boone that he would 
pay, he would not take security. In fact, Collins then knew 


that he was insolvent and therefore acted fraudulently in this 
matter. Hearing, just before the note was due, that the debt 
was not safe, he called on Collins, who said he could not pay 
at maturity but would certainly do so in thirty days, and if 
anything ‘turned up” he would tell Boone. After the ma- 
turity of the note, Boone’s agent called on one Hardwick, 
gave him a detailed statement of the facts and asked him to 
assist in securing the debt, to which he understood Hard- 
wick to agree. Hardwick and Collins had been connected 
in business for a year or two last past, and the agent thought 
Hardwick might help him secure the debt. After this, say 
fifteen or twenty days after the note was due, Collins mort- 
gaged the piano to Hardwick to pay him a real or pretended 
claim, without Boone’s knowledge. Soon after, Boone’s 
agent again called on Hardwick and was told by him that 
he, Hardwick, thought he would best secure Boone by 
taking said mortgage to himself, and if Collins was willing 
he would release the piano from the mortgage. Collins 
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being called on, said he was willing, and when the agent 
again called on Hardwick he said Collins was not willing. 

Boone has offered to take back the piano and surrender 
the note, but Collins would not do so, and Collins is offering 
to sell the piano at $4100 00 cash, a low price, with a view 
of getting ready to work Hardwick’s farm with Hardwick. 
Hardwick having undertaken to act as Boone’s friend, de- 
frauds him by his said conduct. Collins is insolvent. 

The prayer was that Hardwick’s mortgage be cancelled 
and the trade between Boone and Collins be rescinded, and 
for injunction against a sale of the piano, ete. An order was 
issued requiring Collins and Hardwick to show cause why 
the injunction should not be granted. They demurred to 
the bill for want of equity, and the Chancellor dismissed it. 
That is assigned as error. 


Hawkins & Burke; 8. C. Exam, for plaintiff in error. 


C. T. Goong, for defendants. No fraud is charged: 1 
Story’s Eq., secs. 204-210, inclusive. 


LocHRANE, Chief Justice. 


This case comes before the Court on the complaint of 
Stephen S. Boone, to the judgment of the Court below dis- 
missing a bill in equity, filed by him, in which he alleges 
that he had sold a piano to Collins, one of the defendants in 
error, under the following statement of facts alleged in the 
bill, to-wit: he regarded Collins as a substantial planter in 
said county, and that he was prudent and economical in the 
management of his affairs; that at the time of the sale Col- 
lins offered warehouse acceptance, which he did not take, 
supposing Collins to be anticipating his cotton crop from 
April, the time of the trade, until the following October. 
The bill avers Collins at the time was inselvent, and that he 
knew it, and by subsequent averments he connects Hardwick, 
the other defendant, as a party to this bill, upon the ground, 
that he held a mortgage upon the piano, and a promise upon 
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the part of Hardwick to cancel the same if Collins was 
willing. The bill prays for a cancellation of the same, ete. 

From an examination of this record we are of opinion 
that there was no equity in this bill. The facts stated do 
not show fraud in the original purchase. The language of 
Collins, and his offer to give warehouse acceptance were con- 
sistent with truth. He may have been embarrassed, and his 
cotton crop turned out less than he anticipated, or he may 
have become complicated by subsequent trades or losses, and 
it is not within the legitimate scope of a Court of equity to 
restrain insolvent men from making trades, or to protect 
vendors from the losses and consequences of bad trades ; but 
only in cases where fraud, unmixed with negligence upon the 
part of the person giving credit, can equity interpose its 
power to prevent its consummation. 

Judgment affirmed. 


WILxIAM SrrRINE, administrator, plaintiff in error vs. The 
SoutH WESTERN RaILroaD ComMPaANy, defendant in error. 


1. Where a suit was brought on the bond of a railroad official, dated in 
1857, and it was alleged in the declaration that the bond had broken 
by the failure of the official to account before and up to the time of 
his death, which it was alleged took place in 1868. And on the call- 
ing of the case the defendant moved to dismiss the case, because the 
affidavit was not filed as to the payment of taxes: 

Held, That it did not appear that the debt sued on was contracted, or 
implied before the Ist of June, 1865. 

2. Where a case has gone to the jury, and the evidence has been fully 
heard, a demurrer to the declaration, on the ground that the cause of 
action is defectively set forth, comes too late. Under such circum- 
stances a demurrer must be for a cause that would be good in arrest 
of judgment. 


Relief Act of 1870. Demurrer. Before Judge CLark. 
Sumter Superior Court. April Term, 1871. 
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On the 14th of June, 1857, Nunez, as principal, and W. 
W. Barlow et al., as securities, executed and delivered to the 
Southwestern Railroad Company a bond, to be void if Nunez 
should perform all the duties of agent of said company at 
station Number 9, faithfully keep all money, goods, papers, 
accounts and assets that might, from time to time, come into 
his hands, as such agent, and dispose of and pay out the same 
as his duty required, according to the regulations of said 
company, forward, from time to time, a true account of all 
money received on account of said company, and pay over 
the same when required, ete., ete. 

In 1869 the company brought suit against Nunez’s ad- 
ministrator and Barlow et al., in which they set out said 
bond in heac verba, and averred that Nunez acted as such 
agent from the date of said bond until he died, in February, 
1868, and that during all the time that he was acting as such 
agent, under said bond, “he did not comply with the condi- 
tion of said bond, and did not account with the said company 
as the terms of said bond required, but was a defaulter for 
sums received by him as agent of plaintiff for the sum of 
$2,500 00.” There was no bill of particulars showing when 
this alleged defalcation occurred. 

When the cause came on for trial, defendant’s counsel 
moved to dismiss it because it was upon a debt made prior 
to June, 1865, and plaintiff had not filed an affidavit as to 
paying taxes required by the Relief Act of 13th October, 
1870. The Court overruled the motion. 

After all the evidence of plaintiff was in, defendant’s coun- 
sel demurred to said petition, because there was no proper 
averment of breaches. The Court overruled the demurrer. 
These two rulings are assigned as error. 





Hawkins & Burkes, for plaintiffs in error. 


N. A. Sarra, for defendant. Cause of action did not 
accrue prior to June, 1865. Demurrer was too late: 18 Ga. 
R., 693. 


VoL, xLim—18, 
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McCay, Judge. 

1. There can be no taxes due upon a debt until there is, in 
fact, a debt in existence. This could not be until there was 
a breach of the bond. It is not the bond which creates the 
debt—it is the act, against which the bond is intended to 
protect. Under the declaration is this case, that breach is 
stated to have occurred at the death of Nunez. This was 
after the Ist of June, 1865, and the Act of October 13th, 
1870, does not apply to it. What may be proven on the 
trial may change this date of the breach. All we now mean 
to say is, that the breach is alleged to have occurred at Nu- 
nez’s death, or after June, 1865; sufficiently so, at any rate, 
to allow proof of such a breach on the trial. 

2. It is trifling with the time of the country to permit a 
demurrer, not good in arrest of judgment, to be made after 
the case has gone to the jury and the evidence has been fully 
heard. Properly, such objections ought to be at the first 
term, but if the parties have kept still until they have had 
their full time of the country for the trial of the case upon 
its merits, they have no right to cause all this to be lost on 
a mere matter of form. 

* If the motion was good in arrest of judgment, a differ- 
ent rule would prevail, since the same public convenience 
which denies a demurrer if a verdict would cure the defect, 
would require that no more time should be spent in doing 
fruitless acts. 

Judgment affirmed. 


























Joun L. Larawore e al., plaintiff in error vs. JoHNn 
MInisH et al., defendants in error. 







(McCay, Judge, having been counsel below, did not preside in this case.) 





Where the plaintiff in an action of ejectment put in evidence a perfect 
paper title from the State to himself, and the defendant relied upon a 
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statutory title under claim of right, and there was conflicting eviderce 
as to the time of adverse possession, and the defendant himself was 
the witness under the Act of 1866: 

Held, That the question of his credibility was a question exclusively 
with the jury. 

Where the facts of the case show that substantial justice has been done, 
though the charge of the Court may have contained some error, this 
Court will not interfere to set aside the verdict. 


Ejectment. Prescription. Party as witness. New trial. 
Before Judge CLarK. Lee Superior Court. March Term, 
1871. 


This was ejectment for two hundred and two and one half 
acres of land, begun in August, 1856. The sole fight below 
was as to whether John L. Laramore had made out a title 
by prescription to the premises in dispute. He testified that 
he bought it from his father, in 1845, and took possession, 
and ever since had possession thereof. He said the deed to 
him was recorded, that the witnesses to it, and the maker 
were dead, and he thought he had burned the deed during 
the war, when burning papers which he thought valueless, 
One Matthews testified that in 1853 he was on the land, it 
was vacant, and Laramore’s father was trying to buy the 
land, not pretending that he had or had had title to it. 

West, a co-defendant, testified that John Laramore was in 
possession of the lot, having on it a field of ten or fifteen 
acres in 1852, and he bought half of the lot from John 
Laramore in 1853. 

As it took seven years possession before suit brought to 
make the prescriptive term, the contest was as to the truth 
of Join Laramore’s testimony. Defendant’s counsel reques- 
ted the Court to charge the jury that in the absence of con- 
tradictory evidence, the jury ought to believe the evidence 
of a party in the cause; that every competent witness was 
entitled to credit unless he be impeached or attacked by some 
of the modes pointed out by law, and the jury cannot ca- 
priciously set aside the evidence of a party to the cause be- 
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cause he was interested in the result of the suit; if the tes- 
timony be corroborated and sustained by other testimony, 
even when he has been legally attacked or impeached, the 
corroboration might restore the testimony, at least they 
might believe the corroborating evidence. 

By oversight the Court did not give either of said requests 
in charge. On that subject he charged: “ When a witness is 
a party to the suit and directly interested in the event of it, 
you are to consider the temptations to perjury, and give such 
credit to his testimony as you think proper; that is a ques- 
tion alone for your consideration.” 

The jury found for plaintiff. Defendants moved for a 
new trial upon other grounds not passed upon here, and _be- 
cause the verdict was contrary to law and the testimony, and 
because the Court did not charge as requested, and did charge 
as aforesaid. The new trial was refused, and that is assigned 


as error, 


Hawkins & Burke, for plaintiffs in error. 


Lyon & IrvIn, for defendant. 


LocHRANE, Chief Justice. 


This case comes before the Court from the Superior Court 
of Lee county upon an action of ejectment brought by Minish 
against the plaintiffs in error, and upon grounds of error al- 
leged in the judgment of the Court below refusing a new 
trial. After the plaintiff had closed his case, showing title 
to himself from the State, and proved the defendants in pos- 
session of the land in controversy, the defendants introduced 
their testimony, and Laramore, one of the defendants, who 
testified that he had a deed to the lot of land in dispute from 
James Laramore, dated in the year 1845, that the witnesses to 
the same were all dead, the deed was lost, and that he thought 
he burned it up during the war among a great many papers, 
etc.; that he gave a horse worth $75 00 for the lot, and had 
gone into possession in 1845, his father having it in cultiva- 
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tion at the time, and he had sold part of it to West, his co- 
defendant, and was in possession of the land ever since. The 
plaintiffs introduced the interrogatories of Joseph B. Math- 
ews, who testified that he had an interview, about the 20th 
October, 1853, with James Laramore in relation to this lot 
of land, and he then wished to buy it. He stated that a party 
residing in Alabama had previously wanted to sell the land 
to him, and that he was afraid to purchase from him on ac- 
count of a defect in the title, and at that time, in 1853, there 
was no one in possession of the land, and no improvements 
thereon, and that James Laramore asserted no title to the 
lot. These constitute the material facts we desire to notice, 
inasmuch as the case turned upon the statutory title set up 
by the defendants, which consisted in the color of title by 
the deed alleged to have been lost, and by his own testimony, 
and by that of Phillip West, the co-defendant, who had 
bought one-half of it in 1853, and who testified when he 
first saw it, Laramore, the defendant, was in possession, claim- 
ing it, and there was a field on it of ten or fifteen acres, but 
did not see any of defendant’s deeds. Under the charge of 
the Judge the jury found for the plaintiff, and the motion 
for a new trial presents an irregularity in the progress of the 
case in the Court below, which we propose first to notice. 
It appears that the counsel for the defendants below made 
certain written requests to the presiding Judge which he 
omitted to give in charge, and upon the application for a 
new trial had forgotten the fact, but subsequently finding 
them among his papers they are incorporated in this bill of 
exceptions, and will be treated by this Court as if they had 
been refused, giving the defendants the full benefit of such 
refusal. 

First as to the merits of this case. To have authorized 
the defendant to recover upon his assertion of the statutory 
title it was necessary to show that he held the land adversely 
under color of title and claim of right for more than seven 
years before the commencement of the suit, and, to make out 
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a case of adverse possession, it was incumbent upon him to 
show that his possession was public, continuous, exclusive, 
uninterrupted and peaceable ; and the claim of right, which 
must accompany such possession must not have originated in 
fraud, and the facts in the particular case will be adjudged 
by the jury. By examination of the record in this case, we 
find that the defendant sets up possession in himself since 
1845, under a deed from his father, whom he says was pre- 
viously in possession. This fact, by the evidence of the 
plaintiff, was denied. In 1853, some eight years afterwards, 
Mathews testifies that he was on the lot of land, that Lara- 
more, the father offered to purchase it, and asserted no claim 
of title or possession in or to it. And this conflict of evi- 
dence was a question for the jury. The evidence of the de- 
fendant in this case, that he had a deed from his father in 
1845, was in conflict with the evidence of Mathews, that his 
father claimed no title or possession to it in 1853; and the 
fact that such deed was said to be lost, and all the witnesses 
to its execution dead, was in itself such a circumstance as 
properly belonged to the jury to weigh and determine. 
West’s testimony is not corroborative as to the existence of 
the deed, and only reaches back the possession to 1852, and 
suit in this case was commenced in 1856. If we were, there- 
fore, to deem the requests made by the defendant’s counsel 
as to the competency of the defendant’s testimony, under 
section 3798 of the Code, and treat him as we would a dis- 
interested witness, we would be constrained to hold that the 
verdict of the jury in favor of the plaintiff was supported 
by the evidence. The plaintiff had made out his case upon 
proper legal title, and had shown, by the testimony of Math- 
ews, that the person from whom the defendant set up his 
claim of right, under color of title, in 1845, had no title 
himself or claim of right in October, 1853; and the jury, 
in adjudging the facts, had a right to look, not only to this 
testimony, but to the setting up of a claim under a lost deed, 
with every witness sworn to be dead. But in this case the 
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witness, Laramore, was a party to the suit, and introduced 
as a witness under the Act of 1866, and inasmuch as the re- 
quests to charge are based upon the construction of that Act 
to the extent that he had to be impeached or attacked by 
some of the modes pointed out by law before the jury could 
capriciously set his evidence aside, we propose briefly to give 
our opinion as to the legal construction of this Act as it dis- 
poses of the requests to charge. The section 3798th of the 
Code is based upon the Act of December, 15th, 1866, which 
is entitled an Act to declare certain persons competent wit- 
nesses, etc. The preamble isas follows: ‘ Whereas, the in- 
quiry after truth in Courts of justice is often obstructed by 
incapacities created by the present law, and it is desirable 
that full information as to the facts in issue, both in civil 
and criminal cases, should be laid before the persons who are 
to decide upon them, and that such persons should exercise 
their judgment on the credit of the witnesses adduced for the 
truth of testimony.” We think under a proper construction 
of this law that witnesses introduced under its provisions 
are lifted out of the general rule, and that the jury may ex- 
ercise their judgment on the credit of such witnesses from 
the fact of their interest, irrespective of other impeachment 
or attack. And while we think the presiding Judge may 
have laid down the rule somewhat strongly in his charge to 
the jury in this particular, yet upon the examination of his 
whole charge, coupled with the merits of the case, we are 
satisfied the Court below committed no error in overruling 
the motion for a new trial under the facts in this case. 
Judgment affirmed. 
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Lapp & WILson, tenants, plaintiffs in error, vs. JAMES 
JACKSON, administrator et al., defendants in error. 


(McCay, Judge, having been counsel below did not preside.) 


Where the title to land of a deceased intestate vests in his minor heirs 
at the time of his death, the statute of limitations or prescription, 
ceases to run against them during their minority. 


Ejectment. Limitations. Prescription. Before Judge 
Ciark. Lee Superior Court. March Term, 1871. 


This was ejectment by Doe, upon the demises of Hancock 
and James Jackson, as administrator of A. J. Lamar, etc., 
begun in June, 1863. In September, 1869, the declaration 
was amended by adding a demise in the name of the heirs 
of A. J. Lamar, (defendants objecting,) and the cause was 
tried. 

The plaintiffs read in evidence a regular chain of title 
from the State down to A. J. Lamar. The deed to him was 
made in 1844. It was shown that A. J. Lamar died in 
1848, and A. J. Lamar became his administrator and guar- 
dian of his said heirs, in 1849. One of these sole heirs was, 
in 1869, twenty-two years old, and the other was twenty- 
nine years old. The locus, possession by defendants when 
suit was brought and the annual value of the premises were 
proven. Defendants read in evidence a series of deeds begun 
in 1851 and ending in 1856, by which the land was conveyed 
regularly from the first feoffer in this chain to the defendants, 
but there was no showing that any of these feoffers had any 
regular title, nor was either of them a person under whom 
plaintiffs elaimed. A witness said plaintiffs had conveyed 
this land to defendants pending this suit, but no such con- 
veyance was produced or accounted for. There was evidence 
introduced to establish a continuous possession by defendants 
and their feoffers under said deeds from 1841 or 1845 up to 
the beginning of the suit, and to reduce the mesne profits 
claimed by plaintiffs. In rebuttal, there was evidence that 
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the first of defendant’s feoffers, being in possession in 1847, 
claimed to hold under A. J. Lamar, and for him. 

Defendants requested the Court to charge the jury as fol- 
lows: 

Ist. If defendants or their feoffers were in possession in 
1847, under color of title and claim of right, and continued 
so to hold, regularly, openly and bona fide until 1863, plain- 
tiffs are barred. 

2d. If adverse possession begun in 1847, and the right of 
action accrued in A. J. Lamar’s lifetime, the Statute of Limi- 
tations began to run against Lamar, and plaintiffs are 
barred. 

3d. Seven years’ possession prior to suit, and after admin- 
istration on Lamatr’s estate, bars plaintiffs. 

4th. If defendants bought the land from plaintiffs the 
defendants are entitled to a verdict. 

The Court charged that, though the statute began to run 
against A. J. Lamar in 1847, and did run till his death, at 
his death it stopped running as against the heirs during their 
minority. The requests were refused. The jury found for 
the plaintiffs. There was a motion for new trial upon the 
grounds that said verdict was contrary to law and the evi- 
dence ; because the Court erred in charging as aforesaid and 
refusing to charge as requested, and in allowing the new de- 
mise added. This motion was overruled in March, 1870, 
and error is assigned on said grounds. 


Hawkins & Burke; N. A. Surru, for plaintiff in error. 
Lyon & Irvin, for defendants. 
WARNER, Judge, 


This was an action of ejectment to recover the possession 
of a lot of land on the demise of the administrator of An- 
drew J. Lamar, and on the amended demise of the guardian 
of the minors of Andrew J. Lamar, against the defendants. 
The adverse possession of the land by the defendants, and 
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those under whom they claimed, commenced during the life- 
time of the intestate. The administrator on his estate was 
appointed in 1850, and the guardian of the minor children 
appointed in 1854. The action was commenced in June, 
1863. On the trial of the case the jury found a verdict for 
the plaintiff. A motion was made for a new trial, on the 
ground that the Court erred in its charge to the jury in re- 
gard to the Statute of Limitations, and in refusing to charge 
as requested on that point in the case. The motion for a 
new trial was overruled, and the defendants excepted. The 
Court charged the jury, “that the Statute of Limitations, 
though it began to run as against Lamar, in 1847, and up to 
his death, in 1848, stopped to run during the minority of 
the children of Lamar.” The point in the case is, whether 
the infant heirs were barred when there was an administra- 
tor of the intestate and guardian of the minors, who could 
have sued for the land during their minority, and failed to 
do so within the time prescribed by law. This question was 
not decided by this Court, in Pendergrast vs. Foly, 8th Geor- 
gia Reports, 11, but was left an open question under the pro- 
visions of the Act of 1817. On the death of Lamar, the 
intestate, the land descended directly to his heirs, and the 
title thereto was vested in them, subject to be administered 
by his legal representative for the payment of debts, and for 
distribution, which was not done in this case. It is said 
the guardian of the minors might have sued for the land; 
but are the minors barred of their legal right to the land 
because their guardian failed todo so? The 2644th section 
of the Code declares that “no prescription works against 
the rights of a minor during infancy.” The 2645th section 
declares that “a prescription commenced, shall cease against 
persons under disability, pending the disability.” The mi- 
nors were under a disability to enforce their legal rights to 
the land during their infaney, by the express provisions of 
the Act of 1817; and by the Code, no prescription works 
against their rights. This provision of the Code may fairly 
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be considered as a legislative interpretation of the Act of 
1817, inasmuch as the title to the land vested in the minor 
heirs of the intestate at the time of his death; the statute 
ceased to run against them during their minority, and 
there was no error in the charge of the Court, or in its re- 
fusals to charge in regard to this point in the case. 

_ Judgment affirmed. 








F. K. Wrieut, plaintiff in error, vs. N. A. Surru, defend- 
ant in error. 






A made a deed to B for a parcel of land, which was recorded in the 
proper office, but not within twelve months. After the record, A 
made a subsequent deed to C of the same land, C having no actual 
notice of the first deed, and C went into possession and continued in 
possession more than seven years: 

Held, That the record of the deed to B is not such evidence that the 
subsequent deed to C was fraudulent, so as to defeat C.’s title by pre- 
scription. 










Ejectment. Bona fide purchaser. Notice. Before Judge 
CiarK. Sumter Superior Court. November, 1870. 






In March, 1868, Wright brought ejectment against Smith. 
By consent the facts were agreed upon, and it was submitted 
to the Court whether Smith had a title by prescription. The 
facts were these: 

In 1857 Hill et al., conveyed this land to Wright, who 
had his deed recorded about eighteen months after its date. 
After this deed was recorded, in 1859, but without any ac- 
tual notice that Wright owned the land, W. A. Hawkins 
took another deed from the same feoffers, bona fide, and 
took possession at once,'‘and he, and others holding under 
him, (including Smith) were ever since in possession of the 
land. The Court decided that the record of the deed was 
not notice to Hawkins, and that the plaintiff could not re- 
cover. This is assigned as error. 
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C. T. GoopE; Pariirp Cook, for plaintiff in error. 


W. A. Hawkins; Hawkins & Guerry, for defendant. 


McCay, Judge. 


There is no dispute in this case as to the facts. The de- 
fendant has been in possession of the property sued for, seven 
years, under written claim of right. It is admitted that at 
the time of the date of defendant’s deed, and at the time he 
took possession, there was upon record a deed from the Hills 
to Wright, and it is contended that this fact—the existence 
of an older deed—(though he had no actual notice of it) 
from the defendant’s grantor, recorded, was such notice to 
the second purchaser as so make the deed to him fraudulent, 
and to destroy his prescriptive title, arising from his seven 
years’ possession. 

Our Code, section 2641, after providing seven years’ ad- 
verse possession under written evidence of title, as the law 
of prescription in this State, adds: ‘‘ But if such title be 
forged or fraudulent, and notice thereof be brought home to 
the claimant before or at the time of the commencement of 
his possession, no prescription can be based thereon.” So, 
too, section 2637 provides, that “the possession must not 
have originated in fraud.” 

The argument of the plaintiff in error, stated briefly, is 
this: As asecond deed by a vendor of land is illegal, and 
as the first deed was recorded at the time the second was 
made, the case falls fully within the exception of the statute. 
The second deed, it is said, is fraudulent, since the making 
of it was indictable, (Code, section 4511), and the record of 
it is notice to all. Hence, the defendant in this case is in 
under a fraudulent title, with notice of the fraud. 

There are several defects in this argument. Ist. The sec- 
ond deed is only illegal, if fraudulently made. The simple 
fact that it is a second deed is not enough. It may, never- 
theless, be a good deed. The first one may have been fraudu- 
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lent, or it may have been cancelled, or another deed made 
reconveying the property to the grantor. As we have said, 
the statute only punishes the fraudulent making of a second 
deed. And it would bea violation of all principle to asswme 
a second deed to be fraudulent. But the leading defect in 
the argument is, as we think, in giving to the record of this 
first deed the effect claimed for it. The question of adverse 
possession is one of intention, and turns upon the bona fides 
of the tenant. To charge him with fraud, so as to vitiate 
his possession, the facts must be such as to affect his con- 
science. ‘They must be “brought home to him.” It is true, 
that one who buys property, with constructive notice of an 
outstanding claim, is in some senses charged with fraud— 
implied fraud. He is bound to look to the record; he is 
bound to follow up any fact which should put a prudent 
man on the watch; and if he fail to do this, he is looked 
upon as guilty of neglect. 

But if we take this view of the notice referred to in the 
section of the Code under consideration, we should destroy 
the whole doctrine of prescription. If one who buys prop- 
erty looks to the record—follows up every fact which ought 
to put a prudent man on the watch—and only buys when he 
finds nothing wrong, then he gets a good title, and the stat- 
ute of prescriptions is wholly useless. 

According to the argument, one can only set up a pre- 
scriptive title when he has had seven years’ possession under 
a legal title. The very object of the statute is to protect 
persons in possession under defective titles, and if it can only 
be used to protect one who has bought without notice, either 
actual or constructive, of the outstanding rights of third per- 
sons, then the statute is wholly worthless, since such a pur- 
chaser would be protected without it. 

To charge the person in possession with notice, even of a 
fraud in his deed, the facts must be such as to charge his 
conscience. He must be cognizant of the fraud, not by con- 
struction but by actual notice. It must be “brought home 
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to him.” No man can be fairly said to hold land adversely 
to another, who at the time he goes into possession has no- 
tice that he is committing a fraud, that the title under which 
he enters is forged or fraudulent. His entry is not bona fide. 
His claim of right is only pretended. But if he have no 
actual notice, if he honestly think his claim good, if he does 
not have notice, actual notice, he may very well be said to 
hold adversely. He is in earnest. He does not merely pre- 
tend to a right, but really claims it. 

In the case put by the record we are not even prepared to 
say that, if the second purchaser had seen the record, his 
statutory title would fall. It does not follow, as we have 
said, that the second deed is fraudulent because it is a sec- 
ond deed. Nor is any such presumption required by law. 
One may well hold adversely knowing there is a third party 
claiming his land. He may think the outside claim to be 
bad and his own good, 

To make a case, under the exception of the statute, the 
facts must be such as to charge the conscience of the tenant, 
so as that his adverse possession is only a pretence and not a 
bona fide real holding under a written claim of right. See 
Griffin vs. McKenzie, 7 Georgia, 163. Conyers vs. McKenan, 
4 Georgia, 308. Berry vs. Osborne, 15 Georgia, 194. Grif- 
fin vs Stamper, 17 Georgia, 108. 

Judgment affirmed. 


Mary C, Stewart, plaintiff in error, vs. WILLIAM STEW- 
ART, administrator, defendant in error. 


— 
(McCay, Judge, having been counsel below did not preside.) 


Where a married woman separates from her husband, and institutes suit 
for permanent alimony, and the husband in response sets up, by way of 
cross-bill, a prayer for the reformation of an ante-nuptial settlement 
set up by her in the bill, and by consent of parties, the Court reforms 
the instrument, and decrees permanent alimony to the wife, with 
counsel fees: 
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Held, That. the wife, in the fact of her separation and the institution of 
such suit, was sui juris, and by the decree for permanent alimony was 
barred of dower or future interest in the estate of her husband at his 
death, under section 1742 of the Code, and the decree in the premises 
was binding upon all parties until it was set aside. 


Dower barred by decree for permanent alimony. Before 
Judge CLARK. Sumter Superior Court. March, 1871. 


Here dower was resisted upon the ground that the decree 
for permanent alimony to the wife was in lieu of dower, etc., 
by its terms. For the facts see the opinion. 


C. T. GoopE; PHILLIP Cook, for plaintiff in error, said 
dower cannot be barred by anything except those mentioned 
in section 1754 of the Code. Her consenting to a decree 
barring dower does not bind her: Code, section 1769. 


W. A. Hawkins; Hawkins & GuErRRY, for defendant. 
The ante-nuptial settlement barred dower: 37 Georgia Re- 


ports, 296; 35th, 218; 29th, 167. The consent decree barred 
drawer; it is res adjudicata by said decree. 


LocuraNng, Chief Justice. 


This was an application for dower on the part of the plain- 
tiff in error, Mrs. Stewart, in the lands of James Stewart, 
her deceased husband, resisted by the administrator, upon the 
ground of an ante-nuptial settlement, and the decree of 
Schley Superior Court, in an action instituted against her 
husband, in which she had recovered permanent alimony 
and counsel fees. The record discloses that some time after 
the intermarriage of the plaintiff in error with James Stew- 
art, she separated from him, taking with her her separate 
estate, which had been settled, by the ante-nuptial settlement, - 
upon her, and filed her bill for permanent alimony. In re- 
sponse to the bill, James Stewart, by way of cross-bill, 
prayed a reformation of the ante-nuptial settlement, by which 
she renounced any part or portion of the estate of Stewart 
she would be entitled to as a distributee in the case of his 
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death, unless he saw proper to give the same to her by will 
or otherwise. The reformation alleged was, that such settle- 
ment was intended by the complainant and defendant to be in 
lieu of all dower in his land, as well as all interest in his es- 
tate, with the usual averment of mistake, etc. The decree 
recites the consent of the parties to the same, and gives 
$500 00 for counsel fees, and $2,800 00 for permanent ali- 
mony and support, and decrees the same to be in lieu of all 
right to dower, and that the ante-nuptial agreement be re- 
formed, ete. 

In the opinion we entertain of this case, the Court, in de- 
ciding that Mrs, Stewart was not entitled to dower, commit- 
ted no error under the facts of this case. Under section 
1742 of the Code, upon the granting of permanent alimony 
to the wife, she is not entitled to any further interest in the 
estate of her husband at his death. And, while we recog- 
nize the provisions of the Code, section 1754, as to how dower 
may be barred, and recognize the rule by which Courts favor 
applications for dower, still, we are of opinion, where the 
wife, during the life of her husband, separates from him, and 
assumes a relationship of separation, she is, to all intents and 
purposes, sui juris, and may institute suit for alimony if she 
so elects; and when it is granted to her, she properly ceases 
to have further interest in his estate, in her right as wife. 
And, as in this case, when she instituted her suit for alimony 
and set up the ante-nuptial agreement, it was competent for 
the defendant to such bill to assert such legal rights as he 
may have had in relation thereto. And we hold that, inas- 
much as a Court of equity had jurisdiction of the parties 
and the subject matter, its decree in the premises is binding, 
until set aside in the Court in which it was granted, if there 
were any legal objections thereto for such action by the Court. 

Under the rule in 35th Georgia the wife may contract, for 
a valuable consideration, for her release of dower, with her 
husband, and if she holds on to the consideration, equity will 
enforce the contract. We see no reason why a married wo- 
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man, separated from her husband and receiving permanent 
alimony from him, should not be barred upon principle as well 
as under the provisions of the Code. At any rate, in this 
case, it appears, from the record, that, by her ante-nuptial 
settlement, she protected to herself and to her children by 
her first husband the estate which she brought into the mar- 
riage, and for which she relinquished all claims as distributee 
of his estate except what he might please to give her, and 
when she subsequently separated from him and went into a 
Court of equity to obtain a judgment against his estate for 
permanent alimony, and, by her consent, as appears of record, 
relinquished all claims of dower and accepted such perma- 
ment alimony, we see no reason why the Court should pre- 
sume fraud or imposition upon her, so as to treat as a nullity 
the solemn decree of a Court of equity, and override a pro- 
vision of the Code of this State. And we, therefore, agree 
with our brother below, and affirm his judgment, under the 
facts in this case. 
Judgment affirmed. 


G. M. Sroxes, plaintiff in error, vs. Duncan & JOHNSON, 
defendants in error. 


(Locurane, Chief Justice, was absent when this cause was heard.) 


It appeared, from the record, that Stokes, a country merchant, had, un- 
der a contract with a neighboring planter, advanced supplies and 
money to make a crop, and he was td have control of the same, and 
to be first paid from the proceeds; that, during the summer, Duncan 
& Johnson, commission merchants at Savannah, also advanced sup- 
plies and money to the planter, with the notice of Stokes’ claims, it 
being understood that cotton would be sent to them, at Savannah, for 
sale, out of which they would be paid, all the parties believing that'a 
crop of three hundred or three hundred and fifty bales would be made. 
On October the 15th, after thirty-nine bales had been sent to Duncan 
& Johnson, Stokes wrote to them a letter, stating that the planter 
wanted some money and desired his cotton sold as it arrived, unless 


VoL, xui1I—19, 
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they would advance upon it and hold it for a better market, and add 

ing that, as the planter owed both of them, it was proposed, as a mu- 
tual arrangement, that, as any cotton was sold, Duncan & Johnson 
should pay its expenses and the balance should be divided between 
them, to-wit: Duncan & Johnson and Stokes, on their several debts. 
Afterwards, other cotton was sent to Duncan & Johnson, and they 
sold the whole, say eighty bags, paying expenses and sending half the 
proceeds to Stokes and retaining half on their debt, which, at the time, 
was thus discharged. Duncan & Johnson, expecting further shipments 
from the expectation of the crop, and from their understanding of 
Stokes’ letter, made further advances to the planter. Stokes, finding 
the crop would be only one hundred and seventy-five bales, instead of 
three hundred or three hundred and fifty, by direction of the planter, 
and to save himself, sent forward the balance of the cotton to other 
Savannah merchants, and sold the same and took the whole of the pro- 
ceeds on his own debt: 

Held, That there was nothing in the letter of Stokes, of October 15th, 
to bind him to send forward the whole of the crop to Duncan & John- 
son, and it was error in the Court to charge the jury that he was so 
bound. 

Held, further, That, under all the facts as set forth in the record, the 
verdict was sustained by the evidence, and the Court erred in granting 
a new trial. 


New trial. Before Judge CLaArk. Lee Superior Court. 
May Term, 1871. 


This case is sufficiently reported in the opinion. 


Hawkins & Burke; F. H. West, by R. H. Cuarkg, for 
plaintiff in error. 


Hines & Hosss, for defendants. 


McCay, Judge. 


This case turns entirely upon the evidence, and upon the 
construction of Stokes’ letters. We do not think there is 
anything in Stokes’ letters binding him to send to Duncan & 
Johnson the whole of the cotton crop of Hunt and Bryan. 
We can easily see how the parties might have so expected, 
and we do not doubt but that Stokes himself so expected. 

But this was a common expectation, growing out of the 
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confidence of all the parties, that the crop would pay every- 
thing and leave Hunt and Bryan a surplus for their own 
use. This expectation cannot be derived from any agree- 
ment by Stokes, or any promise of his in his letters. The 
evidence of Mr. Johnson, taken literally, it is true, estab- 
lishes this as well as that of Mr. Duncan, but the latter says 
he was not at home during the year, and professedly states 
nothing on his own knowledge, while Mr. Johnson, though 
he states and repeats, over and over again, Stokes’ agreement, 
at the same time states that he derives that agreement solely 
from the letters he produces, admitting that there was noth- 
ing but these to base his statements upon. On looking care- 
fully at these letters we feel satisfied that they contain no 
such agreement, and we will not disturb the verdict of the 
jury. 

It is not our province to judge of the facts of a case in 
the teeth of the verdict of a jury, unless the verdict and the 
facts be so antagonistical as to make a case of prejudice, mis- 
take, etc. True, the Judge has, in this vase, granted a new 
trial, and, as a general rule, we will not interfere with his 
discretion in such cases. But we do not think the verdict in 
this case was contrary to the evidence, and the Judge doubt- 
less acted mainly upon his construction of the letters. As 
we have said, we do not think there is.anything in the let- 
ters binding Stokes to the extent supposed by the Judge, and 
so believing, we think the verdict is with rather than against 
the weight of evidence. 

Judgment aftirmed. 


RosBert PARKER, plaintiff in error, vs. Rurus K1na, de- 
fendant in error. 


Where a bill was filed to enjoin a judgment at law, and praying for a new 
trial, and it appeared by the answer that an affidavit of illegality had 
been previously adjudicated, upon which the questions involved in this 
bill were involved, or might have been embraced therein: 
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Held, There was no error in the Court refusing the injunction. 
Held again, That the verdict of the jury, that the defendant in execution 
was in possession of the land levied on at the commencement of the 
suit, and that the notes, the foundation of the suit, were given for the 
land, rendered on the trial of the affidavit of illegality, was an adjudi- 
cation of the rights and equities of the parties, under the Relief Act 
of 1868. 















Homestead. Relief. Estoppel. Before Judge Cuark. 
Webster county. Chambers. June, 1871. 






Parker’s bill against King made these averments: On the 
5th of January, 1860, he bought of King four hundred and 
five acres of land, in said county, whereon Parker is living, 
paid him therefor $600 00, cash, and gave his two notes for 
$1,020 00 and $1,620 00, respectively, due twelve months 
thereafter. A few months thereafter, he also bought of King 
corn, etc., at $305 00, and gave therefor his three notes. 
When the notes for the land were due, he paid thereon 
$1,600 00. By clearing, and other specified improvements 
and repairs of said land, which cost him, say $675 00, he has 
so improved said place that it is worth, at least, double what 
it was when he bought it. In 1863 King obtained judg- 
ment against him on said notes, and Parker offered to pay 
him the amount of the judgment, but King would not ac- 
cept the tender, (what it was and when made does not ap- 
pear.) 

In 1863, and 1864, and 1867, he made payments on the 
judgment, and directed that they should be applied to pay- 
ment of the land debt first, but $255 00 of these payments 
were wrongfully applied to pay the debt for the personal 
property. King agreed to receive, in part payment for said 
land, a note held by Parker on one Crynes for $109 93, and 
directed Parker to sue it to judgment in his, Parker’s, name, 
for King’s use, which he did. 

When Georgia seceded from the Union, King was a citi- 
zen of Georgia, and so remained during the war, and gave 
money, provisions and clothing by way of aiding the armies 
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of the Confederate States, and sympathized with them. By 
the result of this war, besides not being able to make cotton 
during its continuance, Parker lost slaves worth $16,000 00, 
and a large amount by depreciation of the value of his 
choses in action. 

In December, 1868, the fi. fa. founded on said judgment 
was levied on said land, Parker made affidavit that he wished 
to scale said judgment, under the Relief Act of 1868, and 
the sheriff returned the papers to Court. When this matter 
came on for trial, in March, 1870, Parker was unrepresented 
and at home, too sick to attend Court. Had he been present, 
he could have proved that said personalty was part of the 
consideration of said judgment ; that King aided “ the rebel- 
lion ;” that Parker tendered payment of the debt, and had 
paid $400 00 or $500 00 thereon, which had not been cred- 
ited thereon, and the loss which he had sustained by said 
war. The case was tried and the affidavit was dismissed, as 
Parker heard after Court adjourned. He had no notice that 
King had filed his affidavit as to paying taxes, under the 
Relief Act of 13th of October, 1870. Two creditors of King, 
claiming $500 00 or $600 00, have garnisheed Parker, and if 
he pays King he may have to pay these creditors again. 

In 1869 he applied to have said land exempted from the 
payment of his debts, as his homestead. King appeared and 
objected to the order for exemption being granted, because 
said purchase-money was not paid, and the Ordinary, pass- 
ing on the whole matter, granted the homestead. King did 
not appeal, and is, therefore, estopped from selling said land. 
And yet the sheriff, at King’s instance, is about to sell said 
land, under said judgment. He prayed for injunction against 
such sale, that he have a new trial, “and adjust the matters 
and equities set up in this bill,” “according to the Relief 
Act of 1868,” and for general relief. 

Upon receiving this bill, in May, 1871, the Chancellor or- 
dered King to shew cause why the injunction should not be 
granted. 
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When the time for hearing came, Parker’s counsel read 
affidavits from his son and an inmate of his house. The 
son said Parker, during said March Term, 1871, “ was quite 
sick,” from Tuesday till Saturday, hardly able to leave his 
room, and decidedly too unwell to attend Court.” The other 
person said he was “very sick during most of the week ” 
and from Tuesday till Saturday unable to go to Court or “ at- 
tend to the duties about the house.” They also put in evi- 
dence the papers showing the setting apart of said land as 
his homestead. In reply King introduced the other papers 
alluded to in said bill. From these it appeared that on the 
21st of December, 1868, King’s agent made affidavit that 
said judgment was for the purchase-money of said land, and 
thereupon, on the next day the sheriff levied on said land. 
This is the levy stopped by Parker’s relief affidavit as afore- 
said. On the fi. fa. on the $1,020 00 note the payments 
were $900 00, 5th December, 1863; $600 00, 25th January, 
1864, and $72,00, balance, 7th January, 1867. The entry 
of payment on the other fi. fa. was $625 24, paid January 
7th, 1867. The verdict of the jury on said trial was, that 
Parker was in possession of the land when the suit was be- 
gun, and that the judgment was for the purchase-money of 
the land, and thereupon the illegality was dismissed and the 
fi. fa. was ordered to proceed. 

As to Parker’s sickness, etc., a juryman made affidavit 
that Parker was, on said trial, represented by counsel, and the 
same who had represented him from the filing of said relief 
affidavit, and that, on the day of the trial and the day be- 
fore, Parker was ploughing in his farm about eight o’clock, 
A. M.; and several other persons made affidavits of the same 
purport. He showed that the garnishment was dissolved. 
Besides these facts, King demurred to the bill for want of 
equity. The Chancellor refused the injunction, and that is 
assigned as error. 


Hawkins & Burke, for plaintiff in error. 
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Hawkins & Guerry, for defendant. 


LocHrAaNE, Chief Justice. if 


This case comes before the Court upon the refusal of the 
Court below to grant an injunction. It appears from the 
record that Robert Parker, on the 5th January, 1860, pur- 
chased of Rufus King lands in Webster county, paying him 
a part of the purchase-money, and giving his two notes for 
the balance of the purchase-money, one for $1,020 00 and the 
other for $1,620 00, and subsequently purchased from him 
some personal property amounting to some $300 00. He 
alleges in his bill that moneys paid on this indebtedness were 
intended to be credited on the land notes instead of the per- 
sonal property. Suit was instituted upon the land notes for 
the balance due, and went into judgment, and were levied 
upon his property, to which he filed his affidavit of illegality, 
under the Relief Act of 1868, which was dismissed at the 
March Term, 1871, while, as he alleges in his bill, he was 
sick and unable to attend the Court, and while he was un- 
represented in said Court. He also sets up what he would 
have proven if he were in the Court, as to his losses. He 
also alleges that he had a homestead set apart for the bene- 
fit of his wife and minor child, covering the property now 
levied on, and asked for a new trial and injunction against 
the sale. A temporary order for injunction was granted by 
the Court, and at the hearing he proved by two witnesses, 
inmates of his house, he was quite sick during the most of 
the Court week at Preston. The defendant showed for cause 
against granting the injunction, that the notes were given for 
the land, the fi. fa. sought to be enjoined and entries there- 
on, and the illegality taken thereto on the part of Parker, 
and the verdict of the jury that Parker was in possession of 
the land at the commencement of the suit, and also that he 
was represented in Court by an attorney on the trial of the 
ease, and by affidavits that he was not sick, but attending to 
his ordinary business. Upon the hearing of which the Court 
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rescinded the temporary injunction granted, and refused the 
injunction prayed for. 

We do not think, untler the facts in this case, that the 
Court below erred in refusing to grant an injunction. The 
parties to this suit, after the filing of the illegality, were bound 
to have prosecuted their rights, and it is too late, after an ad- 
judication of the questions involved therein, or which might 
have been embraced therein, to be heard upon grounds as 
unsubstantial as those presented by this bill. Here was a 
suit instituted for the recovery of a large amount of money, 
given for the purchase of lands, and which, from this record, 
a jury had passed upon, and judgment entered up, in form 
of law, in relation to which there is no action until 1868, 
when an affidavit of illegality was filed, under the Relief 
Acts of 1868, and remained in Court from December, 1868, 
uatil March, 1871, before it came on for trial, and in relation 
to which, involving the most important right, he says he was 
unrepresented, and, by the testimony of several witnesses in 
this case, was able to attend to his own business, yet makes 
no appearance in Court, and sends no representation of his 
condition. It would be trifling with justice to permit par- 
ties to thus neglect the processes of the Court, and, by 
excuses afterwards, ask equity to interfere to protect them 
against their own unreasonable negligence. 

But it appears, in this case, in another aspect of it, that 
Parker was represented by counsel, whose name was marked 
upon the dockets of the Court, and with whom he could 
have communicated ; for the record discloses several of the 
jury, at that term, passed and repassed by his house and saw 
him there. There is nothing set up by this bill which the 
complainant says he would have sworn, that would not have 
been properly passed on, on the affidavit of illegality, under 
the rule in 40th Georgia, 493. And in the same authority, 
(page 67,) the judgment of the Court dismissing the illegal- 
ity was an adjudication of everything which might have been 
set up therein, especially as this dismissal of the Judge was 
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predicated upon the verdict of the jury, to the effect, “the 
defendant, Robert Parker, was in possession of the land lev- 
ied on at the time of the commencement of the suit, and the 
notes, the foundation of the suit, were given for the land.” 
And, as to the question of equity, arising under the home- 
stead, this Court, in 39th Georgia, 380, settled the legal prop- 
osition that the judgment of the Court of Ordinary, setting 
apart land levied upon for the homestead, did not affect the 
right of the plaintiff to have it sold for payment of the pur- 
chase-money. 
Judgment affirmed. 


ReEvBEN J. ALLEN et al., plaintiffs in error, vs. ENocw G. 
Brown ef al., defendants in error. 


Where A, being fairly indebted to B, in discharge of the debt, sold him 
the north half of lot number eighty-six, and A, being in debt to others, 
it was arranged that B should take a deed to the whole lot, and make 
a title to A’s wife for the south half, and the deeds were so made, and 
A afterwards sold the whole lot to C, who had notice of the transac- 
tion between A and B: 

Held, That the contract as to the two halves of the lot being severable, 
the fraud as to the south half did not vitiate the whole, and the jury 
having set aside the whole deed, it was not error in the Court to grant 
a new trial as to the north half. 


Fraudulent conveyances. Before Judge HARRELL. Ran- 
dolph Superior Court. November Term, 1870. 


Reuben J. Allen ef al., as heirs of Jeremiah J. Allen, by 
their bill against Enoch G. and Thomas J. Brown, made this 
case: In 1856 their father died, owning land, lot number 
eighty-six, in said county. There was administration on his 
estate, and the administrator sold said lot at public outery, 
and one Harp bid it off. The administrator made Harp a 
deed, but got only Harp’s note for the sum bid. That ad- 
ministrator died, Harp became administrator, de bonis non, 
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of their father, and as such got up his note. But said note 
was never paid. In 1865 these complainants sued Harp for 
an account and settlement of his said administration. This 
suit was settled by Harp’s conveying to them certain lands, 
including said lot. But pending this suit, and just before 
the judgment term of the same, with a view to prevent these 
complainants from realizing on any judgment which they 
might recover, said Harp and said Browns entered into a con- 
spiracy, which resulted in Harp’s conveying said lot to Enoch 
G. Brown, who was then and there the son-in-law of Harp’s 
wife. Enoch G. was not to pay Harp anything, nor did he, 
but was to reconvey half of said lot to his mother-in-law, 
which he did, in May, 1866. They prayed that Harp’s deed 
to Brown be cancelled, because of fraud, and because it was 
a cloud upon their title to said lot. 

Defendants answered, that they did not know that Harp 
had not paid for said lot when he conveyed it to Enoch G. 
Brown, and that Harp was guardian of Enoch G. Brown’s 
wife, and as such owed Brown, in her right, about $400 00, 
and agreed to let Enoch G. have half of said lot at $500 00, 
and thereupon Enoch G. paid him $100 00, and receipted 
him for the $400 00. And then, at Harp’s special solicita- 
tion, he made a deed to Brown to the whole lot, with the 
understanding that he, Brown, should reconvey half to Mrs. 
Harp, which he did. And they averred that this was done 
before complainants sued Harp, and bona fide, without no- 
tice of any equity between them and Harp. 

On the trial, the making of the papers was shewn. Harp’s 
deed was dated prior to the beginning of said suit, but Harp 
testified that it was ante-dated and was really made pending 
the suit against him. The Browns testified exactly the con- 
trary, and fully supported their answer by their testimony. 

There was a verdict for the complainants. The Court 
granted a new trial, upon the ground, that the verdict was 
strongly and decidedly against the weight of the evidence, 
etc., and that is assigned as error. 
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L. C. Hoyte; H. Frevper, for plaintiffs in error. 






C. B. Wooten, for defendants, cited: 19 Ga. R., 292; 17 
U.S. Dig., 286-7; 11 Texas R., 149; 34 Miss. R., 621. 






McCay, Judge. 


It is admitted, on all sides, that the deed made by Harp to 
Brown was fraudulent, as against Harp’s creditors, so far as 
concerns one-half of the land mentioned therein. As to 
that, it seems the plaintiff in the bill has got his rights. 
The real object of the bill is to set aside the deed as to the 
other half. 

There is a good deal of evidence going to show that Mr. 
Harp was, in good faith, the debtor of young Brown and his 
wife, and that it was a part of the original transaction in 
making this deed to pay to them his debt tothem. We think 
if it appear that such was the bona fide intent of the parties it 
would not make this transaction void, if with it there was an- 
other intent which was illegal, provided the two can be separa- 
ted. We think, under the evidence, this could have been done. 
As appears by the statements of the elder Brown, the part 
of the land that was to go to the young. man and his wife, 
was distinctly agreed upon, as well as the part that was to 
be made over to Mrs. Harp. By our Code, section 2723, if 
it be possible to separate the illegal from the legal part of a 
contract, the bad part does not vitiate the good. We think 
if the law had been distinctly presented to the jury under 
‘the facts as they appear, they would have found a different 
verdict. It does not appear what was the charge. We think 
the verdict was not supported by the evidence in setting 
aside the deed to the whole lot. We fear the jury were un- 
der the impression that the proof was strong of fraud in the 
deed, that this vitiated the whole, and we think there ought 
to be a new trial. 
Judgment reversed. 
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B. O. Keaton, administrator, plaintiff in error, vs. JoHN 
B. MULLIGAN, defendant in error. 


An award of arbitrators is conclusive as to all matters submitted to them 
by the parties, but if it is doubtful, from the terms of the submission, 
whether certain matters were submitted to and passed upon by the ar- 
bitrators, it is competent for the Court to admit evidence as to the truth 
of the facts of the case, and then to charge the jury as to the law ap- 
plicable thereto. 

It is competent to introduce evidence to shew a non-compliance with 
the terms of an award, inasmuch as that does not impeach the award, 
but merely goes to show a non-compliance with the terms of it. 

If the Judge, by oversight, omit to sign the certificate to a bill of excep- 
tions, and it comes to this Court uncertified, the papers may be with- 
drawn to cure this defect; and a certificate by the Judge that this was 
his fault, thus explaining the delay, will make the cause stand properly 
for hearing at the next term of this Court, and it will not be dismissed 
because the bill of exceptions was not certified in the time prescribed 
by law. (R. See end of Report.) 


Arbitration. Evidence. Practice Supreme Court. Be- 
fore Judge Harretyt. Early Superior Court. October 
Term, 1871. 


Mulligan and Benjamin W. Keaton, by his agent, B. O. 
Keaton, submitted to two, as arbitrators, and an umpire, to 
be chosen by the two, if they disagreed, this matter, viz: 
Ist. Mulligan claims to have bought, in good faith, two 
thousand acres of land, more or less, with the stock of every 
description, and provisions of every description, on said plan- 
tation, belonging to said B. W. Keaton, in Early county, ex- 
cepting a portion of the househould furniture, a carriage and 
two mules, for the sum of $12,000 00, in specie ; which said 
Keaton denies, but claims that such sale was made by a rep- 
resentation from said Mulligan, that his father advised such 
sale, subsequent to sale as claimed to have been made. Both 
of the parties agreed, after a misunderstanding between them, 
to submit all the matters in controversy between them to ar- 
bitration. “ Now, the said parties do agree to bind themselves 
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as aforesaid, to submit all the matters in controversy between 
them, both the said purchase and sale and services of said 
Mulligan, as said Keaton’s agent, prior to such trade.” The 
arbitrators, without an umpire, awarded that “ B. W. Keaton 
retain all the property, both real and personal, sold by him 
to John B. Mulligan, and that the said Keaton pay to said 
Mulligan $1,800 00 in currency.” 

Mulligan sued Keaton for the said $1,800 00, averring 

that he, Mulligan, had fully complied with said award, but 

that Keaton would not. Benjamin W. died, and B. O., his 
administrator, was made defendant. ‘Phe pleas were the gen- 
eral issue, set-off of $5,000 00, due deceased by reason of 
Mulligan having converted certain personalty with which 
deceased had intrusted him, and that he offered Mulligan 
the $1,800 00 if Mulligan would turn over to him the said 
property awarded to him, but Mulligan would not turn it 
over. 

When plaintiff’s counsel offered as evidence said submis- 
sion and award, defendant’s counsel objected, because it did 
not appear from the papers that the arbitrators were sworn ; 
because no notice of the time and place of hearing was given 
to deceased ; and, last, because said award is not definite and 
final. The objection was overruled, and the papers were read 
to the jury. 

The defendant then offered to shew that deceased had in- 
trusted Mulligan with all the property which was the subject 
matter of the arbitration, as his agent, but the Court would 
not allow it. He also offered evidence to show that Maulli- 
gan retained part of the property, covered by said award, 
and refused to deliver it to deceased, and converted it to his 
own use, and its value, ete. But the Court ruled out this 
evidence, holding that defendant was confined to fraud, acci- 
dent, mistake, ete., in attacking the award. 

Defendant’s counsel requested the Court to charge the jury 
that it was Mulligan’s duty to restore, or offer to restore, the 
property covered by the award, or account for what could 
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not be restored, before he could recover the $1,800 00, and 
if Mulligan refused to do so, he could not recover; if he had 
sold any part of said property, its value must be deducted 
from said $1,800 00; if the arbitrators were not sworn be- 
fore they acted, the award is null. 

The Court refused so to charge, but charged, “The jury 
will not regard any evidence offered concerning the property 
covered by the submission, except such as referred to the 
fraud, accident or mistake of the arbitrators in making the 
award. If the parties agreed to submit the matter to arbi- 
trators without having them sworn, the award was good with- 
out their being sworn, and the jury should find whether the 
parties intended that the arbitrators should be sworn.” 

The jury found for Mulligan for $1,800 00, with interest 
and costs. Defendant moved for a new trial upon the grounds 
that the verdict was contrary to law and evidence; because 
the Court erred in not rejecting the submission and award 
on the objections aforesaid ; because of the rejection and rul- 
ing out of the evidence aforesaid, and because the Court re- 
fused to charge as requested and charged as aforesaid. The 
Court refused a new trial, and that is assigned as error on 
said grounds. 

(When the bill of exceptions was handed to the Judge 
he sent it to the Clerk below without signing the usual cer- 
tificate of its correctness. The Clerk sent it and the record 
to this Court, and they were here filed and entered on the 
docket of January Term, 1871. When it was found that 
the certificate was not signed, this Court allowed plaintiff in 
error to withdraw “said papers from the files of this Court 
to have them perfected as prescribed by law in such cases.” 
Accordingly the papers were resubmitted to the Judge below, 
he certified that his failure to sign was an oversight and that 
the delay was by his fault, and certified the bill of excep- 
tions long after the thirty days after the refusal of new trial 
were passed. The Clerk below again sent the bill of excep- 
tions and record to this Court, and they were filed as of 
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July Term, 1871. A motion to dismiss the case because not 
properly returnable to this term was overruled.) 


J. E. Bower; R. H. Cuark, for plaintiff in error. 


Ingram & CrawFrorD; Hoop & Kippoo, for defendant, 
as to stamps, cited 39 Georgia Reports, 186. As to finality 
of awards: 1 Vesey, Jr., 369; Caldwell on Arb., 152, note, 
and to dismiss bill of exceptions, Constitution of 1868, ar- 
ticle 5, section 3. Rules of Court and 41 Georgia Re- 
ports, 33. 7 


WARNER, Judge. 


This was an action brought by the plaintiff against the 
defendant on a common law award. From the written sub- 
mission of the matters in controversy between the parties, 
it is doubtful whether any other matters were submitted to 
the consideration of the arbitrators and decided by them 
than the validity of the sale of the plantation and stock 
thereon, and the services of the plaintiff, as agent of the de- 
fendant, prior to the sale. The award of the arbitrators is, 
that the sale be set aside, and that it is fair and equitable that 
the defendant should retain the property sold by him to the 
plaintiff, and that the defendant should pay to the plaintiff 
the sum of $1,800 00. On the trial of the case, it appeared 
that the plaintiff was in possession of the property, as the 
agent of the defendant, at the time of the pretended sale 
thereof. The defendant offered to prove that the plaintiff 
had not complied with the terms of the award in turning 
over the property which was in his possession, as the agent 
of the defendant, and which he claimed under the pretended 
sale; which evidence so offered was rejected by the Court. 
The jury found a verdict for the plaintiff, under the charge 
of the Court, as to the conclusiveness of the award, and a 
motion for a new trial was overruled, and the defendant ex- 
cepted. The award was conclusive as to all matters submit- 
ted to the arbitrators; but if it is doubtful, from the terms of 
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the submission, whether certain matters were submitted and 
passed upon by the arbitrators, the Court should have ad- 
mitted the evidence as to the facts of the case, and then have 
charged the jury as to the law applicable thereto. It was 
competent for the defendant to have shown, on the trial, that 
the plaintiff had not complied with the terms of the award 
in turning over to the defendant all the property which he 
pretended to have purchased, and which the award author- 
ized the defendant to retain; inasmuch as that would not 
have impeached the award, but merely have shown a non- 
compliance therewith on the part of the plaintiff. 
Judgment reversed. 


JaMEs W. Bong, plaintiff in error, vs. H. L. GRAVEs, ex- 


ecutor, defendant in error. 


Where a motion for a continuance was made, upon the ground, of the 
impression and belief of the defendant, that no cases under the Relief 
Act would be tried, on account of the general announcement of the 
Judge to that effect during the riding, and the case, in the opinion of 
the Court, did not fall within the provisions of such general announce- 
ment: 

Held, It was not error in the Court to overrule the motion. 

Where, on the trial of an issue joined to ascertain whether the note 
sued was given for the purchase-money of land, which was found af- 
firmatively, and the motion for new trial set up the right of defense to 
the party under the equities arising from tender and losses under the 
Relief Act of 1868 and 1870: 

Held, That the finding of the jury on the issue stated, placed the case 
without the Act of October 13, 1870, and the equities under the Act of 
1868 must have been in some manner occasioned by the act of the 
plaintiff, which does not appear; and, under all the facts taken in the 
motion in the Court below, we affirm the judgment in overruling the 


same. 
Continuance. Relief Acts. Before Judge HARRELL. 
Randolph Superior Court. February, 1871. 
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In 1867 Graves, as executor, sued Bone on his note for 
$600 00, made in January, 1860, due 25th of December, 
1860. He pleaded, that he had lost largely by the result of 
the war; had tendered Graves the amount due on the note 
in 1863; and prayed an adjustment of the “ equities between 
the parties,” under the Relief Act of 1868. The cause came 
up for trial in February, 1871, in Bone’s absence. His coun- 
sel moved to continue, because the Judge had announced that 
he would try no cause affected by the Relief Act of 13th of 
October, 1870, and because, if Bone were present, he would 
prove the truth of said pleas. 

Plaintiff stated that he would show that said note was 
given for land, of which Bone was in possession when this 
suit was begun. Thereupon, the Court refused the continu- 
ance. Plaintiff read his note, showed it was given for land, 
of which Bone was in possession when suit was begun, and 
had since sold it for over $600 00. 

There was some evidence under said plea of an offer to pay 
during the war, but the Court told the jury to disregard it 
and give plaintiff a judgment for the amount due on the 
note. This was done. The same day Bone arrived and 
moved for a new trial, upon the grounds, that the Court 
erred in refusing the continuance, and in instructing the jury 
as aforesaid. The Court refused a new trial, and that is as- 
signed as error. 


H. Fie per, for plaintiff in error, cited: 40 Ga. R., 501. 
C. B. Wooren, for defendant. 


LocHRANE, Chief Justice. 


It appears, from the record in this case, that suit was in- 
stituted against James W. Bone, upon a promissory note, 
made the 10th January, 1860, to the May Term of Randolph 
Superior Court, 1867. At the November Term thereafter, 
defendant pleaded losses by the war and tender of the money 


VoL, xL111—20, 
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in 1863. At the November Term, 1870, when the case was 
called, counsel for defendant moved to continue the same on 
account of the general announcement of the Court, during 
the riding, that he would not take up cases affected by the 
Relief Laws, in reference to the payment of taxes, and upon 
the ground of the absence of his client, whom he alleged to 
be a material witness to support the pleas previously filed, 
and whose absence was owing to his impression that this and 
similar cases would not be tried. The counsel for the plain- 
tiff stating that he expected to show the note sued on was 
given for the purchase-money of land, of which defendant 
was in possession at the commencement of the suit, the Court 
overruled the application for a continuance, and this is the 
first ground of error alleged. The case proceeded to the 
jury upon evidence submitted in the case, and who found for 
the plaintiff the full amount, of principal and interest, due 
upon the note. The record discloses that, on the same day, 
the defendant arrived at Court and submitted to the Court a 
motion for a new trial, upon several grounds, which will be 
briefly noticed in the adjudication of this case. 

We do not think the Court erred in refusing the motion 
for a continuance. The certificate of the presiding Judge, 
which presents the truth of this case as a part of the record, 
shows that the announcement in relation to the trial of cases 
did not apply to the case before the Court, but only to such 
cases as were affected by the Act of 13th October, 1870; and 
a debt contracted for land and suit instituted thereon, while 
defendant was in possession, did not fall within the provis- 
ions of the Act. Weare indisposed to favor the continuance 
of cases in the Court upon alleged misapprehensions, arising 
out of general announcements, touching the disposition of 
the business in Courts. Parties who have cases should at- 
tend to them, and not trust to impressions of what the Court 
may or may not do in general cases, And, while we do not 
doubt the good faith of the parties, it did not constitute a 
good ground for a continuance; nor, under the facts in this 
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case, do we regard it in the nature of a counter-showing for 
the plaintiff’s counsel to have stated that this note was given 
for the purchase of land. ‘And we, therefore, affirm the 
Court in its judgment overruling the motion for a new trial 
upon that ground. 

Upon the trial of the issue, the evidence submitted to the 
jury showed that this note was given for the parchase-money, 
and the question arises, under the law, whether the Court 
erred in its charge to the jury, under the facts in this case. 
Under the Relief Act of 1870, section 15, it is expressly 
provided that nothing in the foregoing section of the bill 
should be construed to extend the relief contemplated therein 
to any defendant, who was in possession of the property pur- 
chased at the time of the commencement of the suit. And the 
equities arising from losses created by the war, under the 
Relief Act of 1868, have been adjudicated by this Court to 
embrace only such losses as were occasioned in some manner 
by the act of the plaintiff. And, inasmuch as a tender in 
1863 is not alleged to have been in the lawful money of the 
United States, and may be properly regarded as a tender of 
Confederate money, it was not within the rule of this Court, 
in 40th Georgia, 501, as, in that case, the money borrowed 
was Confederate money, and the equities growing out of a 
tender of the same currency was not, within the contempla- 
tion of the law, capable of assimilation. 

In the view which we entertain of the Relief Act of 1868, 
we do not consider the Legislature constitutionally competent 
to create an equity, but only to provide a remedy for an 
equity existing between the parties at the time of the trial, 
and which, this Court held must be attributable, if it con- 
sisted in losses during the war, to some act of the plaintiff 
which tended to such a consequence. 

Again, in the case at bar, upon the issue found by the 
jury, applicable to cases where the defendant was in the pos- 
session of lands at the commencement of the suit instituted 
upon the contract, entered into for the purchase-money, we 
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think there was no error in the Court in refusing to grant a 
new trial, or in his charge to the jury, under the facts dis- 
closed by this record. 
Judgment affirmed. 






Lewis B. Miter é¢¢ al., plaintiffs in error, vs. WILLOUGHBY 
JOURDAN, guardian, defendant in error. 






Where a verdict and decree were had between the parties, which was 
brought by writ of error to their Court and the judgment thereon re- 
versed, and the remittitur from this Court, upon notice to the parties, 
was made a part of the decree in the Court below, and entered as a 
finality of the litigation, ete., by an order of the Chancellor, and a 
motion made by parties in interest to set such order aside, was over- 
ruled by the Court below: 

Held, The legal effect of the reversal of the judgment by this Court of 

the judgment of the Court below, based upon the verdict of a jury, 

was to have granted a new trial in the case, and it was error to have 
adjudged the rights of the parties to this litigation upon the motion. 















New trial. Reversal of judgment. Before Judge Har- 
RELL. Randolph Superior Court. November Term, 1870. 






The original cause is fully reported in 41st Georgia Re- 
ports, 51. The remittitur from the Supreme Court in that 
cause stated, “that the judgment of the Court below be re- 
versed, on the ground that the Court erred in holding that 
the negro slave, Peter, was an advancement by the testator 
to his son Iverson G., in his lifetime, and on the further 
ground, that the Court erred in decreeing, upon the allega- 
tions in the bill and the evidence contained in the record, 
that the complainant as executor, for the purpose of making 
distribution of the testator’s estate among the legatees and 
devisees, under the will, had the right to interfere with the 
four lots of land, to which the infant ward, Missouri P., had, 
by her guardan, elected to take, under the testator’s will, and 
which she did take, with the executor’s consent.” 
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When this remittitur was filed in the Court below, the 
Judge ordered that cause be shown why the decree should 
not be made to conform to this remittitur, and stand as the 
final judgment of the cause. On the hearing, he so ordered, 
and would not allow a new trial. That is assigned as error. 


Joun T. CLARK, for plaintiffs in error. 


H. Frevper, for defendant, said reversal of judgment 
does not necessarily require a new trial: R. Code, sec. 4142; 
30 Ga. R., 485, 887. The rule to shew cause makes this ac- 
tion right: 22 Ga., 574. 


LocuRANE, Chief Justice. 


It appears, from the record, that at the May Term, 1870, 
of Randolph Superior Court, a decree and verdict by the 
jury had been had between the parties to the present litiga- 
tion, which judgment was brought to the June Term of the 
Supreme Court, 1870, and reversed. On the return of the 


remittitur from this Court to the Court below, the Judge had 
the parties notified to show cause why he should not grant an 
order making the decision of this Court a part of the decree 
rendered in the case, and a final disposition thereof. That 
motion was served upon counsel, and, upon the hearing, the 
Judge granted an order in the following words: “The par- 
ties being notified in this case, and no good reason to the 
contrary being shown, it is ordered and decreed that the re- 
mittitur from the Supreme Court, in this case, be entered of 
record and made the judgment of this Court, and that the 
decree heretofore rendered in this case be so modified and 
changed as to make the decision of the Supreme Court, as 
stated in the remittitur,a part of said decree, and as thus 
amended and changed, the decree of the Court stand as final 
between all the parties.” Signed by the presiding Judge. 
A motion was made by counsel for the parties to set aside 
this order, upon the ground, that it was illegal, unauthorized 
and improvidently granted, which motion was overruled by 
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the Court below, and this judgment, as well as the original 
order, is excepted to, and forms the grounds of error as- 
signed. 

Upon examination of the original judgment of this Court, 
rendered at the June Term, 1870, in the case of Willoughby 
Jourdan vs. Lewis B, Miller, 41st Georgia, 51 and 438, we 
are of opinion the legal effect of such decision was to have 
granted a new trial in the case, and the Court below erred in 
entertaining the motion calling upon the parties to show 
cause why the decision should not be made a part of the de- 
cree of the Court, under the facts stated. It was proper to 
have made the judgment of the Supreme Court, reversing 
the judgment of the Court below, the judgment of that 
Court, and it was operative and final, as far as the decision 
went, in its adjudication of the question embraced therein. 
But as to questions of fact, originating in the evidence on the 
new trial granted by such reversal, and which may have ap- 
peared upon the trial, it was not in its terms, nor by its legal 
operation a finality to the litigation, and we hold, the legal 
effect of the judgment, granting a new trial, ought not to 
have anticipated a trial, upon the merits, by a motion to make 
it final, under the facts in this case. And we, therefore, 
reverse the Court in its judgment refusing to set aside such 
order, as it gave to the judgment of this Court an effect not 
contemplated by the decision. 

Judgment reversed. 


KirTLanD, Bascock & Bronson, plaintiffs in errgr, vs. 
Marrua Davis, defendant in error. 


Upon appeal from the judgment of the Ordinary setting apart a home- 
stead of realty and personalty exemption, if is error in the Court to 
restrict the jury to find for or against the homestead, etc., as platted ; 
the whole case comes up by the appeal, and the Court should adminis- 
ter the law with regard to its terms and provisions. 
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The Act of 1869 applies to personalty, and the wife, in making applica- 
tion for exemption of personalty, is bound by the fraud or conceal- 
ments of property by her husband, and must conform, in such pro- 
ceedings, to the provisions of the Act of 1869. 


Homestead and exemption of personalty. Appeal. Be- 
fore Judge HARRELL. Randolph Superior Court. Nov- 
ember Term, 1870. 


Mrs. Davis averred that her husband would not claim the 
benefit of the Homestead and Exception Act, and claimed 
them for herself and her minor children. Avoiding such 
matters as, under the decision here are unimportant, it is suf- 
ficient to say that she claimed as homestead two store-lots 
and the stores thereon, in Cuthbert, and certain specified 
furniture, etc., for exemption. She averred that she could 
not give a schedule of her husband’s personal property be- 
cause she did not know of what it consisted. Kirtland, Bab- 
cock & Bronson, judgment creditors of her husband, demur- 
red to her petition, because she did not give a schedule of her 
husband’s personalty, and because a homestead is assignable 
only out of land which is to be used as a residence. The 
Ordinary overruled the demurrer, and after the usual pro- 
ceedings exempted the store-houses and lots and the person- 
alty claimed by her petition. The creditors appealed. When 
the appeal came on for trial they renewed the demurrer, and 
it was overruled. Her counsel tendered as evidence the af- 
fidavits of the county surveyor and of the appraisers, etc., 
and were allowed to read them, notwithstanding defendant’s 
objection thereto. Witnesses testified that the store-houses 
were not worth over $2,000 00 in specie, and as many more 
put their value in specie at from $3,000 00 to $4,000 00 
when the petition was filed. Defendants proved that about 
the time of filing this petition the husband was merchandis- 
ing, and had a stock of goods worth, say $2,000 00; that the 
sheriff undertook to levy their fi. fa. upon said goods, but 
could not because the husband locked them up. The hus- 
band testified that he watched defendant’s attorneys till mid- 
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night, and from night to night carried them on his back to 
his lot and put them into a crib about thirty yards from his 
dwelling, and then had them hauled to Alabama by night, 
and was at the trial selling the goods in Alabama, as his 
wife’s trustee; that he was appointed her trustee to take 
charge of a fund coming to her from her father’s estate. He 
said his wife did not know of his hiding his goods as afore- 
said. The Court told the jury that the Act of 19th of 
March, 1869, to prevent fraud in laying off homesteads and 
exempting personal property, under the Constitution of 
Georgia was not applicable to this cause; that any fraud 
whatever of the husband, though the wife knew it, would 
not prevent her from having a, homestead out of his pro- 
perty, unless the wife consented to the fraud and participated 
in its perpetration ; that a homestead might be laid off in 
any lands of the husband, though they had store-houses and 
not dwellings thereon, and that they must find either for or 
against the homestead as platted. 


The jury found for the homestead as platted, and the per- 
sonalty as claimed. The defendants moved for a new trial 
upon the grounds, that the Court erred in overruling said 
demurrer, and in each of said charges, and because the ver- 
dict was contrary to Jaw, ete. The new trial was refused, 
and thereupon error is assigned. 


Hoop & Krppo0, for plaintiffs in error, read Acts 1869, 
page 23. Said husband’s consent was necessary: Story on 
Con., section 1399. ‘The appeal brought up case de novo, 
and affidavits, etc., were but pleadings: 40 Georgia Re- 
ports, 71. Fraud of husband affects wife: Acts 1868, page 
28, section 6; Acts 1869, pages 23, 24. A store is not a 
homestead: Bouv. Dic., ‘Homestead ;” Cooley’s Con. L., 
59-60. 


H. Fie per, for defendant. 
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LocHRANE, Chief Justice. 


The question in this case arises upon the application of 
Martha Davis for homestead and exemption of personalty. 
The case comes by appeal from the judgment of the Ordi- 
nary of Randolph county to the Superior Court. We do 
not deem it necessary, from the view we entertain of this case, 
to dispose of the assignments of error seriatim, or follow the 
order in which they were presented to the Court, but, inas- 
much as we reverse the judgment of the Court below, we 
propose to lay down the general grounds upon which such 
judgment of reversal is founded. And we commence by 
saying that, under the Act of 1868, we are of opinion the 
term homestead does not imply simply the home of the party, 
nor is it restricted to the dwelling house or residence. The 
Constitution in providing for homestead and exemption, etc., 
uses the language: “shall be entitled to a homestead of 
realty,” etc., and the Act of 1868 gives legislative construc- 
tion by providing how such homestead of realty may be set 
apart, and we, therefore, hold that the property set apart by 
the Ordinary in this case was within the provisions of the 
Constitution. 

Again, we hold that the Act of 1868, section 6, which 
provides that, either party dissatisfied with the judgment 
shall have the right to appeal under the same rules, regula- 
tions and restrictions as are provided by law in cases of ap- 
peal from the Court of Ordinary, intended by such appeal 
to the Superior Court to bring up the case de novo before 
that Court for its adjudication. In the language of this 
Court in Lynch vs. Pace, 40th Georgia, 173, ‘‘the whole 
ease is brought up by the appeal,” and the jurisdiction of 
the Court is not limited on such appeal, but embraces the 
adjudication of all the questions that may be made upon such 
trial. And, upon the presentation of the case in the Supe- 
rior Court, we see no error in permitting the proceedings be- 
fore the Ordinary to be read as a part of the pleadings, em- 
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bracing the affidavits of the appraisers attached to the record 
asa part thereof. But such affidavits are not testimony before 
the Court and jury on the trial of the appeal, and could be 
read only as a part of the pleadings, and not as evidence. 

Again, we hold that the Act of 1869, amendatory of the 
Act of 1868, in regard to homesteads, applies only to the ex- 
emption of personalty, and not to the setting apart of realty, 
under the law; and, inasmuch as this application embraces 
personalty, it was applicable and pertinent, and its provisions 
should have been given in charge to the jury in relation 
thereto. While we are satisfied that the main question before 
the jury, in this case, turned upon the evidence touching the 
homestead of reality in the Court below, it was, nevertheless, 
proper, as a part of the record, to have given it in charge, 
not as counsel may have requested, as applicable to the realty, 
but to the personalty. 

And we hold the Court erred in holding that the wife, 
when an applicant for exemption of personalty, is not within 
the provisions of the Act of 1869; but she takes the place of 
her husband in such application, and is affected by any frauds 
or concealments of property committed or perpetrated by him. 
And this arises out of the relationship, irrespective of any 
proof connecting her therewith, or charging her with collu- 
sion or confederacy with such frauds or concealments of per- 
sonal property. 

Again, we hold the Court erred in charging the jury that, 
in this case, they were obliged to find either for or against 
the homestead platted. This is a new question, and becomes 
important in its application to the administration of the 
Homestead Acts. The Constitution declares the right, and 
dictates the duty to the General Assembly, to provide by law 
for its assertion. The Legislature have passed the Act, and 
have designated the Ordinary as the officer whose duty it 
shall be to carry it into effect, and provides for an appeal in 
the manner previously stated. Upon such appeal, the Supe- 
rior Court takes jurisdiction of the whole case, and this ju- 
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risdiction is not limited by the Act. And weare of opinion 
that the Court, in the exercise of its jurisdiction, may go 
into any and all the questions that may be made before it, 
touching the setting apart of such homestead of realty and 
exemption of personalty. And this jurisdiction includes the 
power to administer the Act, and to either sustain the judg- 
ment of the Ordinary in its entirety, or to set it aside upon 
legal grounds; or, in case they find, from the evidence, that 
the value of the property, at the time it was set apart, ex- 
ceeds the amount limited by the Constitution, to diminish by 
their verdict the property so set apart within the constitu- 
tional limitation ; and, as a power incident to such appeal, to 
decree a resurvey, if necessary, so that the Act may be le- 
gally administered, and the rights arising under it fully ad- 
judicated by such Court, on such appeal. It was not the 
intention of the Legislature to enact a law in the adminis- 
tration of which gross frauds may be perpetrated, but simply 
to protect a reasonable amount of property from levy and 
sale, to protect the women and children of the country in a 
home, or means to provide one; and the administration of 
the law should be with a view to this beneficent intent, 
closely and carefully guarded, and not bring the Act itself 
into disrepute by making it a means of fraud upon creditors; 
and to this effect the appeal to the Superior Court was pro- 
vided that it might be administered under a supervisory 
power, in conformity to the law. Judgment reversed. 



































GeorerA A. MERCIER, plaintiff in error, vs. A. J. MERCIER, 
defendant in error. 










Where, in an action of trover, it was in proof that the property sued for, 
and to which the plaintiff showed title, was at the house of defendant, 
though there was no proof of any use of the same by him: 

Held, That this was some evidence of possession in the defendant, and 
it was error in the Court to withdraw the case from the jury, and grant 

@ non-suit. 
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Trover. Non-suit. Before Judge HARRELL. Early Su- 
perior Court. April Term, 1871. 


Georgia A. Mercier brought trover for a sewing machine 
against A. J. Mercier, her brother. The evidence was that 
their father bought the machine and brought it home as a 
present for plaintiff, and gave it to her; that she used it, no 
one else claiming it, so long as she lived there; that she went 
away, leaving the machine; her father soon after died, and 
the machine is still in the house, now occupied by the defen- 
dant. But the witness had never seen defendant or his wife 
use the machine. Its value being shown, the plaintiff closed. 
Upon motion of defendant’s counsel, the Court non-suited 
the plaintiff, and of that complaint is made. 


Tuomas F. Jones; H. Frevper, for plaintiff in error. 
If defendant in possession when suit brought, conversion 
need not be proved: R. Code, sec. 2974. Defendant had 


right to tender the property: R. Code, sec, 3002. 
R. Sms, by W. D. Kippoo, for defendant. 


McCay, Judge. 


Under section 2974 of the Code, it is not necessary to 
prove a conversion of the property, in an action of trover, as 
was formerly required, if the defendant be proven to have 
been in possession when the action was brought. The proof 
of possession by the defendant is, it is true, very weak; the 
facts proven are consistent with the possession of any one 
being at the same house ; but we think the case ought to have 
been left to the jury, on the proof. This Court has gone 
very far in its rulings on this subject: See 22 Ga., 348; 25 
Ga., 546; 26 Ga., 617; 29 Ga., 58. 

That the defendant had the control of this sewing machine 
is, we think, pretty evident. And, as it was proven that it 
was at the house where he lived, it was for the jury to say 
whether it was in his possession. If they thought not, the 
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verdict would be for the defendant. If the plaintiff is will- | 
ing to risk his rights on a weak case, it is his own fault, and | 
the Court ought not to interfere to grant a non-suit, unless | 
there be no evidence. 
Judgment reversed. 








J.T. Writs, sheriff, plaintiff in error, vs. Joun T. HEN- 
DERSON, defendant in error. 










Where certain lands were levied on as the property of a defendant in ji. 
fa. and he filed an affidavit of illegality, setting up that the lands were 
the property of a partnership company, of which he was a member, 
and also a claim to the lands in the name of the partnership : 

Held, That under section, 1908 of the Code the assets of a partnership, 
including lands, the partnership being for the purpose of farming, are 
not subject to levy and sale under a judgment against one of the part- 
ners. 

2. The interest of one partner in the assets of the partnership must be 
pursued by a garnishment against the firm, and the sheriff was not 
guilty of a contempt in receiving the affidavit of illegality and the 

claim, and staying the proceedings. 

















Partnership property. Levy. Before Judge HARRELL. 
Early Superior Court. April Term, 1871. 






Henderson’s fi. fa. against P. B. Jones was levied on cer- 
tain lots of land as the property of P. B. Jones. Jones filed 
an affidavit that the lands were not his, individually, but be- 
longed to him and John F. Jones, as partners in farming, 
and also filed a claim to the land for the partnership. There- 
upon the sheriff suspended proceedings and returned the af- 
fidavit of illegality and claim to Court. Henderson ruled 
the sheriff for the money due‘on his fi. fa. The sheriff re- 
sponded the facts aforesaid as his reason for not having the 
money. Henderson’s attorney demurred to said answer, and 
the Court made the rule against the sheriff absolute. That 
is assigned as error, 
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RicHarD Sis, for plaintiff in error, cited: 15 Ga. R., 
445; 10th, 74; 12th, 441; Lake vs. Craddock, 3 P. Wms.; 
Thornton vs. Dixon, 3 Bro. Ch. R.; Collyer on Part., 60, 76. 


H. Frevper, for defendant. 
McCay, Judge. 


Without doubt, by the common law, it was competent to 
levy upon and sell the interest of a partner, in any property 
belonging to the partnership: Shaw vs. McDonald, 21 Ga., 
395. The purchaser got the inéerest of the partner; he did 
not get an undivided title, equal to the partner’s share in 
the concern, according to the agreement, but the interest of 
the partner after a settlement of the concern affairs: 24 Ga., 
625. Evidently this was a very clumsy and, often, a very 
unjust mode of enforcing the claims of a creditor against one 
of the firm. The purchaser did not know what he was buy- 
ing, since his interest depended altogether upon the result of 
a settlement of the firm affairs. 

Our Code, section 1908, prohibits the sale of effects so sit- 
uated, and provides that the interest of a partner in the part- 
nership assets may be reached by the process of garnishment. 
And this, we think, is far better for both parties. The pro- 
ceeding is in the usual way, by affidavit, bond and summons, 
as in other cases, with, perhaps, the qualification that it would 
be incompetent to get a judgment against the firm by a ser- 
vice of only the party whose interest is sought. A full 
investigation may be had, and if the defendant in the judg- 
ment has any interest after settlement of the affairs, a judg- 
ment will go against the firm. 

2. We see no reason why the defendant may not stop the 
execution in the way adopted. If the facts stated be true, 
the execution is proceeding illegally, since it is levying on 
an interest of the defendant, not subject to levy and sale. If 
they be untrue, and the property is the property of the de- 
fendant, a finding of the fact by the jury will settle the mat- 
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ter. We do not see, either, why the claim is not strictly 
proper. The claimant is not the defendant, but the partner- 
ship. 

Judgment reversed. 







James E. Loy.tess, plaintiff in error, vs. THomas J. 
BLACKSHEAR et al., defendants in error. 






1. Where a deed was executed by W., conveying certain described lands 
to M., trustee for M. E. M. and her children, in fee simple, and war- 
ranting the title thereto: 

Held, That M. E. M. and her children, then in life, took an estate in 
the land as joint tenants, under our law, as tenants in common. 

2. Held, also, That an order to sell the trust estate of Mrs. R., formerly 
Mrs. M. E. M., passed only her interest in the land, and not the inter- 
est of her children, who were not parties to that proceeding. 

8. Held, further, That, with proper allegations in the defendant’s plea, 
he is entitled to the same relief in a Court of law, under the provisions 
of the Code, as he would be in a Court of equity, in relation to the 
payment of the debts of the trust-estate from the proceeds of the sale 
of Mrs. R.’s part of the land, and to adjust the equitable rights of the 
parties, as the same may be shown to exist on the trial of the case. 
















Evidence. Tenants-in-common. Partition. Before J udge 
HarrRExu. Terrell Superior Court. March Term, 1871. 












Thomas J. Blackshear e¢ al. averred that they were ten- 
ants-in-common with Loyless in certain land, and prayed for 
its partition. He resisted, upon the ground, that plaintiffs 
had no title to said land, that they were not tenants-in-com- 
mon with him, and that he had the exclusive title to the 
same. Plaintiffs read in evidence a deed, made 26th Janu- 

, ary, 1859, in usual form, by one “ Walker, of the one part, 
and Patrick H. Mills, trustee for Martha E. Mills and her 

children, of the other part ;” and it witnessed that, for $800, 

paid by “ Patrick H. Mills, trustee, as aforesaid,” Walker 
conveyed the land in dispute to said Mills, ‘trustee, as afore- 
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said,” to hold the same to said “ Mills, trustee, as aforesaid, in 
fee simple,” and ended with usual warranty to said Mills, 
“ trustee, as aforesaid.” 

It was shown that Loyless was in possession of said land; 
that Mrs. Blackshear was the wife of Mills alluded to in 
said deed, and the other minor plaintiffs were Mills’ chil- 
dren; that Mills died in 1859; his wife married Ravens; he 
died, and she married Blackshear, and is still alive. Plain- 
tiffs closed. Defendant moved for a non-suit, upon the 
ground, that Walker’s said deed conveyed a life-estate to 
Mrs. Blackshear, (then Mills,) and remainder to her chil- 
dren, and they could not sue during her life. The motion 
was overruled. ” 

Defendant then offered in evidence a petition, filed by Ra- 
vens as trustee for his wife, in 1863, in which it appeared 
that he averred that he held this land as her trustee; that 
there was a fi. fa. against “the trust-estate,” and prayed 
that he be allowed to sell it, pay said fi. fa., and invest the 
balance “for the benefit of the trust-estate.” Mrs. Ravens 
joined in this request, and the Judge granted the order. 
They then offered in evidence a deed from Ravens, as trus- 
tee for his wife and her children, conveying said property to 
H. Rogers and W. H. Brotherton for $3,300 00, paid in 
January, 1864, and they read in evidence other deeds, bring- 
ing the title down to Loyless. 

Defendant’s counsel then proposed to show that part of 
said $3,300 00 was applied to paying the debts of the trust- 
estate, and the remainder was invested in a farm for the ben- 
efit of Mrs. Blackshear (then Ravens,) and her children, in 
pursuance of the terms and provisions of said order. The 
Court rejected the evidence as irrelevant. 

The Court told the jury that plaintiffs were entitled to a 
verdict, and that the only question was, whether the land 
should be divided by metes and bounds, or sold. The jury 
found that the land be sold, and that the proceeds be equally 
divided between Mrs. Blackshear, her two children and Loy- 
less. 
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Defendant assigns as error the refusal to non-suit, the re- 
fusal to allow proof of the disposition of said $3,300 00, and 
the instructions to the jury to find for plaintiffs. 


C. B. Wooten, for plaintiffs in error. 


W. A. Hawxxns, for defendant. 


WARNER, Judge. 


1. This was an application by the children of Martha E. 
Mills for a partition of certain described lands, in the town of 
Dawson, and county of Terrell, against the defendant. The 
petitioners claim title under a deed made by John T. Walk- 
er, on the 26th of January, 1859, conveying the premises 
in dispute to Patrick H. Mills, trustee for Martha E. Mills 
and her children. This deed conveys the land to Patrick 
H. Mills, trustee for Martha E. Mills and her children, in 
fee simple, and warrants the title thereto. Patrick Mills hav- 
ing died, and his widow, Martha E., having intermarried 
with Ravens, he, as her trustee, with her written consent, on 
the 5th day of January, 1864, obtained an order from the 
Judge of the Superior Court to sell the said trust-estate, and, 
after paying the debts against the same, to reinvest the bal- 
ance of the money for the benefit of said trust-estate. The 
children were not parties to this application for the sale of 
the estate, and are not named, either.in the petition or order 
for the sale of it. The petition and the order is for the sale 
of the trust-estate of Mrs, Ravens, formerly Mrs. Mills. 
The interest of Mrs. Ravens in the trust-estate was the only 
interest sold under the order of the Court. The defendant 
derives his title under that sale. On the trial, in the Court 
below, the defendant moved for a non-suit, on the ground, 
that the deed from Walker to the trustee of Mrs, Mills and 
her children, created a life-estate in her to the property con- 
veyed, with an estate in remainder to her children, she being 
still in life, which motion was overruled, and the defendant 


VoL, xLi1I—21, 
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excepted. The defendant offered testimony to prove that a 
part of the money arising from the sale of Mrs. Ravens’ part 
of the estate, under the order of the Court, was applied to 
the payment of debts against the trust-estate, and the balance 
invested in a farm for the benefit of Mrs. Ravens and her 
children, in pursuance of the order of the Court. The tes- 
timony so offered was rejected by the Court, and the defen- 
dant excepted. The jury, under the direction of the Court, 
found a verdict for the plaintiffs, to which the defendant ex- 
cepted. The deed from Walker to Mills, as trustee for Mrs, 
Mills and her children, was executed prior to the adoption of 
the Code. By the common law, and the provisions of the 
Act of 1853, this deed conveyed the land to Mrs, Mills and 
her children, then in life, as joint tenants, under our law, as 
tenants-in-common. An estate in joint tenancy is where 
lands or tenements are granted to two or more persons, to 
hold in fee simple. An estate in remainder is an estate lim- 
ited to take effect and be enjoyed after.another estate is deter- 
mined ; and there must be, at the common law, a particular 
estate to support the estate in remainder, which is not neces- 
sary, under the provisions of the Code. The deed conveyed 
the land to Mrs. Mills and her children, then in life, as ten- 
ants-in-common, in fee simple, and not to her, during life, 
with remainder to her children. In view of the facts of this 
case, the motion for non-suit was properly overruled. In 
our judgment, only such of the children of Martha E. Mills 
who were in life at the time of the execution of the deed of 
conveyance by Walker, were entitled to recover. 

2. The purchaser at the sale of the land, under the order 
of the Court, purchased only the interest which Mrs. Ravens 
had in it, and not the interest of the children, under the deed 
from Walker. 

3. With the proper allegations in the defendant’s plea, he 
is entitled to the same equitable relief in a Court of law, 
under the provisions of the Code, as he would be in a Court 
of equity,-in relation to the payment of the debts of the 
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trust-estate from the proceeds of the sale of Mrs, Ravens’ 
part thereof, and the reinvestment of the balance for the ben- 
efit of the children, who are entitled to claim under the deed, 
so as to adjust the equitable rights of the parties, as the same 
may be shown to exist, on the trial of the case. 

Judgment reversed. 


Jones & JETER, plaintiffs in error, vs. STEPHEN BLOCKER 
et al., defendants in error. 


When one man employs a laborer to work on his farm, and another 
man, knowing of such contract of employment, entices, hires, or per- 
suades the laborer to leave the service of his first employer during the 
time for which he was so employed, the law gives to the party injured 
a right of action to recover damages. 


Servants. Before Judge HARRELL. Clay Superior Court. 
March Term, 1871. 


The facts are in the opinion. | 


R. H. Powerit; H. Frevper, for plaintiffs in error, cited : 
Reeves’ Dom. Rel., 339, 337 ; 2 Par. on Con., 48; Sedg. on 
Dam, 545. 


Hoop & Krppoo, for defendant. Constitution of 1868, 
Art. I, sec. 4, Art. II., sec. 3; 1 Bl. Com., 425 to 429; 
Smith’s M. & 8. Appendix, secs. 1, 2, 3, 4, 7, 9, 47. 


WARNER, Judge. 


The plaintiffs brought an action against the defendants to 
recover damages for persuading, enticing and procuring one 
William Powell to leave their employment. The plaintiffs 
allege, in their declaration, that on the 5th day of January, 
1871,‘they entered into a contract, for a valid and legal con- 
sideration, with Powell, to work for them on their farm in 
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Early county, for the year 1871; that subsequently to the 
making of said contract, the defendants maliciously per- 
suaded, enticed, procured, and caused the said Powell to 
break his contract with plaintiffs, leave their employment, 
and to go into the employment of defendants, knowing at ; 
the time they did so that said Powell was under contract 

with the plaintiffs as before stated, whereby they were dam- 

aged $500 00. ‘The defendants demurred to the plaintiffs’ 
declaration, as not being sufficient in law to entitle them to 
recover, which the Court sustained, and dismissed the 
plaintiffs’ action, whereupon the plaintiffs excepted. 

It said by Blackstone “ that the retaining another person’s 
servant during the time he has agreed to serve his present 
master, as it is ungentlemanlike, so it is also an illegal act. 

For every master has, by his contract, purchased for a 
valuable consideration the service of his domestics, for a 
limited time, the inveigling or hiring his servant, which 
indorses a breach of this contract, is, therefore, an injury to 
the master ; and for that injury the law has given him a 
remedy by aspecial action on the case:” 3d Blackstone’s Com- 
mentaries, 142. The same‘principle is applicable where one 
man employs a laborer to work on his farm, and another 
man, knowing of such contract of employment, entices, hires, 
or persuades the laborer to leave the service of his first em- 
ployer during the time for which he was so employed. It 
was error in the Court below to sustain the demurrer to the 
plaintiffs’ declaration, and dismissing the same. 

Judgment reversed. 































M. L. Netson et. al., executors, plaintiffs in error, vs. 
M. G. Stamper ef. al., defendants in error. 






When a defendant pleaded that the consideration of the note sued on was 
negro slaves, and the Court examined a witness as to that fact, and 
dismissed the case without submitting it to the jury: 

Held, That this was error. 
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Slave debts. Practice. Before Judge Howey. Terrell 
Superior Court. March Term, 1871. 


The facts of this case are in the opinion. 
Hines & Hosss, for plaintiffs in error. 
Wooten & Hoy ge, for defendants. 


WARNER, Judge. 


This was an action brought by the plaintiffs against the 
defendants on a promissory note, to which the defendants filed 
their plea, alleging that the consideration of the note was 
negro slaves. ‘The Court examined a witness as to that fact, 
and dismissed the case for want of jurisdiction, without sub- 
mitting it to the jury. The defendants’ plea made an issue 
of fact as to the consideration of the note; that question 
should have been submitted to the jury; and it was error in 
the Court to decide on the facts and dismiss the plaintiffs’ 
action. 

Judgment reversed. 


W. L. Scarrs, plaintiff in error, vs. E, H. BEALL, defendant 
in error. 


When a note was given for an attorney’s fee, it is not competent to 
superadd new agreements or conditions to such written contract ; the 
writing itself was the evidence of what the contract was, and while 
the failure of consideration, in whole or part, may be given in evi- 
dence, new conditions or agreements cannot. 

Parol evidence to vary note. Lawyer’s fees. Before 

Judge JoHNson. Stewart Superior Court. April Term, 


1871. 


Beall sued Scaife upon his note and due bill as follows: 
“Due E. H. Beall, or bearer, one hundred dollars, value 
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received. January 13th, 1869,” and, “By the 25th of 
December next, I promise to pay to E. H. Beall, or bearer, 
fifty dollars, value received ;” each signed by Scaife. Scaife 
pleaded that these promises were given to Beall, as an attor- 
ney at law, for his fee in The State vs. Mobley, and Beall 
failed to attend to the same from beginning to end, and by 
willful default and neglect allowed Mobley to go unpunished; 
and they were given in consideration that Beall would prose- 
cute Mobley, and Mobley had not even been arrested ; and 
therefore the consideration wholly failed. Plaintiff read in 
evidence said papers, and closed. 

J. L. Seaife testified that the note and due bill were given 
to Beall, an attorney at law, as a fee, Beall agreeing to have 
Mobley arrested, and prosecute him to conviction, for assault 
with intent to murder; that the due bill was to be paid 
when Mobley was convicted, and the note when due. 

In rebuttal, Beall testified that J. L. Scaife spoke to him 
and Mr. Wimberly, an attorney, for his brother, the de- 
fendant, and fixed a fee at $500 00, but when defendant came, 
he and Wimberly had some private conversation, and the 
fee was arranged by agreeing that $100 00 was to be paid 
in cash and $50 00 Christmas. After the due bill was 
drawn, defendant said he did not have the $100 00, but 
that it should be paid in a few days. The consideration of 
the note and due bill was the professional services of Beall 
& Wimberly, to be rendered as attorneys in the prosecution 
of Mobley for assault with intent to murder. When the 
warrant was sent for Mobley, he escaped into Alabama, 
before arrest. Beall told defendant, if he would come and 
get a true bill before the grand jury, and would pay the 
expenses, he would send for Mobley. He said they ever 
had been, and were yet ready to render the promised services, 
but defendant refused to prosecute Mobley. He denied any 
such contract as that sworn to by J. L. Seaife. Wimberly 
testified substantially as Beall had. 

Defendant testified that Beall did not tell him to go before 
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the grand jury ; was ready to do so, but did not know it was 
necessary ; that Beall did send him word that Mobley was 
in Texas, and said he would send for him if he (Scaife) 
would pay the expenses, but Ite thought the law provided 
means for paying such expenses. 

Beall, Wimberly and another testified that they did not 
remember that J. L. Scaife was present when the contract 
was made, but defendant and another witness testified that 
he was. It does not appear that any of this testimony was 
objected to. 

The Court charged the jury: “If Scaife agreed with 
Beall, as an attorney-at-law, to pay him $150 00 to prose- 
cute the case of Mobley, this means that he was to do such 
professional services, as a lawyer, as might be required of 
him in the prosecution of the case—not that he was to act as 
deputy sheriff to assist in the arrest, or to act as a witness 
before the grand jury; and if Beall was willing and ready 
to render such services as Scaife might require, the con- 
sideration of the note has not failed, although Mobley was 
not arrested ; and plaintiff is entitled to recover the full 
amount. But if the agreement was that Beall was to prose- 
cute the case to conviction, and Mobley has not been con- 
victed, tle consideration has failed. 

He was requested to charge: “If said notes were given 
as a fee to prosecute the case, only one-half was due as a 
retainer, in the absence of any special contract as to the 
amount to be paid for a retainer; and if Mobley was never 
arrested, plaintiff can recover only half due as a retainer.” 
He refused so to charge. 

The jury found for $150 00, interest and cost. The 
charge and refusal to charge as requested are assigned as 
error. 































Moses & Downine, for plaintiff in error, cited section 
441 Revised Code, 
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E. H. Beat, for defendant, said the parol evidence could 
not vary the written contract. 


LooHRANE, Chief Justice.- 


We affirm the judgment of the Court below in this case, 
upon the ground that the verdict of the jury therein was 
sustained by the proof, and no rule of law was violated in 
the charge of the Court in submitting the case to the jury. 
When a party enters into a contract with another, and such 
contract is reduced to writing, and the notes, the evidence 
of such contract, are placed in evidence before the jury, 
while the consideration, or failure of consideration, in whole 
or in part, may be inquired into, it is not competent by 
parol evidence to add new conditions or agreements said to 
have been made at the time. The written contract is the 
best evidence as to what it contains or what the contract 
was, and cannot be varied or altered by superadding other 


conditions and agreements not expressed therein. Although 
under the facts in this case, we are satisfied the evidence isin 
favor of the written contract, preponderates in favor of the 
plaintiff. 

Judgment affirmed. 


Bryant Cou.ins, plaintiff in error, vs. BRigHT MILLER, 
defendant in error. 


A promissory note given by a citizen of this State to a citizen and resi- 
dent of another State, who has not resided here since the note was 
given, and does not now reside here, and has not kept the note here 
until it is sued, is not subject to taxation in this State, and if a suit be 
pending on the same, proof of these facts will excuse the plaintiff, non- 
resident, from filing the affidavit required by the Act of October 13th, 
1870. 

Tax Relief Act of 1870. Before Judge HARRELL. Stew- 


art Superior Court. April Term, 1871. 
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This was a suit on a note made in 1859. The plaintiff 
did not file any affidavit as to payment of taxes under the 
Relief act of 13th of October, 1870. When it was called, 
plaintiff’s attorney proposed to prove that when said note 
was made, and ever since, plaintiff was a citizen of and resi- 
ding in Texas, and contended that this exempted him from 
the operation of said act, because he owed no tax to Georgia 
on said note. The Court would not hear the evidence, and 
dismissed the cause for want of said affidavit. This is as- 
signed as error. 


E. G. Rarrorp, E. H. Worri11, for plaintiff in error. 


J. S. Wrrperty, M. Giiuis, by H. Fexper, for de- 
fendants. 


McCay, Judge. 


The Act of October 13th, 1870, ought to receive a reason- 
able construction. We have held in the leading case under 
that Act, to-wit:—the case of Walker vs. Whitehead—that 
the power of the Legislature to pass it is derived from its 
power to take any means to enforce the payment of its reve- 
nues. Weareclear that if the plaintiff, at the time of the con- 
tract, and since, has resided out of the State, he owes the State 
no tax, and never did owe it ary tax on this debt. Why 
should he be compelled to make his affidavit, when a state 
of facts is admitted which shows there has never been any 
tax due? This is not like an effort to show the tax has been 
paid, and thus escape the consequence of having failed to 
file the affidavit. The facts show that this was not a taxable 
debt—that it was not one of the debts contemplated by the 
Act of October 13th, 1870. 

Our tax laws, in terms, tax notes, bonds, ete., held by 
citizens of this State on citizens of other States: Code, sce- 
tion 798. The inference is strong that it was not intended 
to tax debts held by citizens and residents of other States on 
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persons in this State. Section 800 of the Code, it is true, 
provides that all property of non-residents, if it be in this 
State, shall be taxed, and there may be some ground for 
holding that a debt on a resident of Georgia is property in 
this State. Indeed, there are decisions of Courts to this effect. 
If, however, this be the truth, all the lawyers in Georgia, 
since the ad valorem tax rule has been introduced, have 
been violating the law. We have never heard of an instance 
where a lawyer has given in the notes of his client in his 
hands for taxes ; and yet, if this be the meaning of the law, 
he ought to do this. Such, we are sure, has never been 
understood to be its meaning, and the very fact that we tax 
notes held by residents on non-residents, is a clear indica- 
tion that the law looks upon the property in a debt as 
having its location with the creditor. If not, the State 
would be taxing property not in the State, which would be 
onerous and unjust, since it is presumed that each State will 
charge its residents with tax on the property situated within 
its bounds. Weare, therefore, satisfied that, by the tax laws 
of this State, debts held by non-residents on residents here 
are not taxable property ; and this being so, the Act of Oc- 
tober 13th, 1870, does not apply to the case. 

It ha been argued that the words of the Act cover all 
legal taxes due, and that this may include taxes due other 
States or the United States. 

Perhaps it would be competent for the Legislature so to 
declare, but we think it would be a very strong construction 
of this law so to hold. So far as the taxes of other States are 
concerned, our Legislature could have no possible motive 
for such a law. It is true, as citizens of the United States, 
this State has an equal interest with any other in seeing to 
it that parties perform their duty in this respect. But, 
whilst we think it would be perfectly competent for the 
Legislature to grant this aid to the United States, we will 
not presume such was the intent, without express words to 
that effect. The words all “legal taxes” are fully met by 
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all legal taxes due this State, as it cannot be presumed that 
the Legislature contemplated the United States or other 
States. 

Judgment reversed. 








D. B. HARRELL, plaintiff in error, vs. H. Y. FaGAn, sheriff, 
defendant in error. 










The crop made upon a rented place is subject to the lien of the landlord, 
for his rent, and if the same has been set apart as an exemption for 
the benefit of the family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for rent being in the 

nature of the purchase-money. 












Rule against sheriff. Rent. Homestead. Lien. Before 
Judge Jounson. Stewart Superior Court. April Term, 1871. 







Harrell made affidavit that J. K. Davis owed him seven 
bales of middling cotton, each weighing five hundred pounds, 
and worth $700 00, for the rent of a plantation for 1868. 
A distress warrant was issued, and on the 20th of November, 
1868, was levied upon four thousand eight hundred pounds 
of cotton seed, four thousand five hundred pounds cotton 
in the field, four hundred and ninety-five bushels of cotton 
seed, three mules and a cow and calf, and two yearlings. 
This cotton and cotton seed were treated here as raised on 
said land in 1868. Charles Davis claimed the cow and calf 
and half of the cotton and cotton seed, according to law, and 
the balance was by the Ordinary, on the 28th of November, 
exempted under the Homestead Act under a petition filed on 
the 18th of November, 1868. The sheriff being required 
to show cause why he had not made the money on the war- 
rant, answered the facts aforesaid. His answer was demur- 
red to. The Court overruled the demurrer and refused to 
grant a rule absolute against the sheriff. That is assigned 
as error. 
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Moses & Downtné, for plaintiff in error, cited 41 Geor- 
gia Reports, 95, and Pry vs. Talliaferro, last term. 


J.S. WrBerzy, E. BEA, for defendant. 


McCay, Judge. 


We decided in the case of Davis vs. Meyers, 41 Georgia, 
95, that the homestead exemption provision of the Constitu- 
tion did not protect the property set apart, if it was part of 
the crop made on a rented place, from the debt due for the 
rent. 

We held that rent was, in such a case, in the nature of 
purchase-money of the crop, and was included within the ex- 
ception. 

We see nothing to alter our opinion, and we therefore re- 
verse the judgment. 


Kezian Forp, plaintiff in error, vs. H. and C. B. 
ADAMS, administrators, et al., defendants in error. 


A bond which was given by an administrator, with security, dated July 
9th, 1865, and without the attestation of the Ordinary, but from the 
minutes of the Court of Ordinary appeared to be by order reciting the 
fact, approved, is a good bond under the Code of this State, it being by 
such order of the Ordinary on the minutes, a sufficient compliance with 
the requisitions of the Code in the premises; and it was error in the 
Court below, in a suit brought by the Ordinary for the use, etc., to 
reject it in evidence upon the ground that it was invalid on account of 
the absence of such attestation. 


Administrator’s bond. BeforeJudge HARRELL. Stewart 
Superior Court. April Term, 1871. 


This was a suit by the Ordinary on an administrator’s 
bond, against the administrators and their surety. The 
surety pleaded that he signed the bond upon the agreement 
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with the administrators that another named person, who had 
agreed to do so, would also sign as surety, and said person 
never did sign the bond. The balance of the case is fully 
reported in the opinion. 


B.S. Worritt, for plaintiff in error, said the bond is 
good: Section 2466 Revised Code. Non est factum was 
not pleaded, and therefore want of attestation not good ob- 
jection to bond: Revised Code, sections 2800, 3422; 
7 Ga. R., 31; 15 Ga. R., 423. 


H. Fre.tper, Hoop & Kippo0, fordefendants. The plea 
is equivalent to non est factum: 6 Ga. R., 262; 17, 521 ; 
11, 286; 4 Cranch, 59; Revised Code, sections 2800, 3422. 
Attestation necessary : Revised Code, section 2466. It must 
be according to statute: 7 Ga. R., 31; Revised Code, sec- 
tion 2447. The order does not dispense with attestation : 
R. Code, sections 2465, 2466. 


LocHRANE, Chief Justice. 


This was a suit brought by the Ordinary of Stewart county 
for the use of the plaintiff in error against certain parties as 
administrators of Samuel Adams, deceased, and their secu- 
rity on the administration bond. The plaintiff offered in 
evidence the administrator’s bond, which was objected to by 
the defendant’s counsel upon the ground that it was not at- 
tested by the Ordinary of said county. Thereupon counsel 
for the plaintiff submitted to the Court an order from the 
minutes of the Court of Ordinary of said county, passed at 
the January Term, 1865, of which the following is a copy: 
“Tt appearing to the Court that Holland Adams and Charles 
B. Adams, have made application in terms of the law for 
letters of administration on the estate of Samuel Adams, late 
of said county, deceased, that notice of said application has 
been published in the Columbus Enquirer, a public gazette 
of this State, the time required by law, that no cause has 
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been shown to the contrary, and that the said applicants had 
given bond with good and sufficient security, and taken the 
oath required by the statute in such cases, it is on motion 
therefore ordered that the application of said Holland H. 
Adams and Charles B. Adams, be, and the same is hereby 
granted, and that letters of administration be accordingly 
granted.” 

Upon the hearing the Court held that the bond was in- 
valid, and passed the following order: “ It appearing to the 
Court that Adams’ bond, in said case, had not been attested 
by the Ordinary, it is, on motion, ordered that the said case 
be dismissed,” signed by the presiding Judge. 

This is the only question raised by the record, and the 
legal question arising thereon is whether the judgment of 
the Court in holding this bond to be invalid, upon the ground 
that it was not attested by the Ordinary, was or was not 
erroneous. We are satisfied that the Court committed 
error in holding this bond invalid, and in rejecting it as 
evidence, and dismissing the suit. Even if it were not 
good as a statutory bond, it was clearly valid as a vol- 
untary bond, under the various rulings of this Court. But 
under section 2466 of the Code, prescribing the manner of 
giving bond by administrators, it is declared a ‘ substantial 
compliance with these requisitions for the bond shall be 
deemed sufficient, and no administrator’s bond shall be de- 
clared invalid by reason of any variation therefrom as to 
payee, amount, or condition, where the manifest intention 
was to give bond as administrator, and a breach of his duty 
as such has been proved.” This bond was executed on 9th 
January, 1865, aad at the January Term, 1865, of the Court 
of Ordinary, the order was passed, reciting that the bond, 
with good and sufficient security had been given, and order- 
ing the letters of administration to issue. Was there not, 
by this order, a higher dignity of attestation by the Ordi- 
nary as to the factum of the bond than the signing of his 
name would have been? Is it not substantially a compli- 





ATLANTA, JULY TERM, 1871. 343 


Weaver vs. Chauncey. 


ance with the requisitions prescribed in the Code? Treating 
the question as it was presented to the Court, without plea 
of non est factum, or denial of its invalidity other than its 
want of attestation, we think the Court erred under the facts 
in holding it to be invalid. This was a suit brought by the 
Ordinary of the county of Stewart, and the bond came from 
his possession into the Court as evidence ; and under the order 
passed by the Ordinary, it appears such bond had been given 
by the administrators, and had been received and approved 
and recognized by him. And deciding the only question 
raised by the record, we think the Court ought to have per- 
mitted it to have gone in evidence, and let the parties de- 
fendaut raise such defenses and issues thereon as their rights 
may have legally invoked. The rules for the construction of 
statutory enactments in this State declares a substantial com- 
pliance with any requisition of the Code, etc., shall be deemed 
sufficient, and no proceeding shall be declared void for want 
of such compliance, unless expressly so provided by the en- 
actment.” And applying this principle to section 2466 as 
well as section 4th, paragraph 7th, we think the bond pre- 
sented by this record was substantially executed in compli- 
ance with the provisions of law, and could not be declared 
invalid, inasmuch as the Jaw itself did not declare it invalid 
for want of such attestation. 
Judgment reversed. 


Eviza WEAVER, plaintiff in error, vs. BRINKLEY CHAUN- 
CEY, defendant in error. 


Where A had advanced money to B, to comply with B's bid at a sheriff's 
sale of a tract of land, and, to secure himself, took the sheriff's deed to 
the land, agreeing that, in the payment of the money, to-wit: $40 00, 
with liberal interest, he would make B a title, and shortly after 
B tendered the money, with $20 00 additional, as interest, and B 
refused to comply, and on a bill filed, the jury decreed that A should 
make the deed on B paying $110 00: 
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Held, That the verdict was illegal, since $40 00, with legal interest, was 
all that B was, in any event, as shown by the record, bound to pay. 


Interest. Uusury. Specific performance. Before Judge 
Harre.tu. Early Superior Court. October Term, 1870. 


The bill of Mrs. Weaver against Chauncey, complained 
that he had loaned her $40 00 to pay for certain land bid 
off by her at sheriff’s sale, that he took the sheriff’s title to 
himself for security, and that though she had tendered back 
the money, and “liberal interest” he would not convey her 
the land. She prayed for a specific performance. All the 
evidence on the trial was as follows: 

One Swaine testified; he was agent for Mrs. Weaver, 
employed by her to attend the sheriff sale in the county of 
Early, on the first Tuesday in June, 1869, and instructed to 
buy in, for her, the lot in dispute. Witness attended the sale 
and did buy in the lot for her, at forty dollars; not having 
the money, he borrowed from Mr. Robinson twenty-three 
dollars, a day or two after the sale, and paid the same over 
to the sheriff ; he agreeing to wait for the balance, saying 
all that he wanted was money enough to pay the plaintiff in 
fi. fa. Several days after this the said Robinson called upon 
witness to refund the money borrowed ; witness went to 
defendant, a friend and relative of complainant, and told 
him he had bought in the said lot of land for Mrs, 
Weaver, and asked if he would not loan the money to her, to 
be allowed a liberal interest, which he said Chauncey agreed 
to; at the same time witness suggested that he was willing 
for the sheriff to make to the said Chauncey a deed to the 
said land, asa security for the money loaned, and at the 
same time said to Chauncey, that if Mrs. Weaver was willing 
for Chauncey to keep the land, he was perfectly willing to it, 
and that having the deed already in him, there would be no 
necessity for any further conveyance; but if Mrs. Weaver 
wanted the land, Chauncey was to make a deed to her upon 
her paying the forty dollars advanced with a liberal interest 


upon the same. 
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Under this agreement, Chauncey paid back the money 
borrowed from Robinson, and paid the sheriff costs, making 
in all the sum of $4000. Whereupon, the sheriff made a 
deed of the lot of land to Chauncey, and witness notified 
Mrs. Weaver of the arrangement he had made for her. 

Complainant testified that in three or four weeks after the 
arrangements were made with said Chauncey under which 
he advanced $40 00 to her agent, Swaine, she went to pay 
Chauncey the money, with interest, but Chauncey had gone 
into the country. She found Chauncey in the country, and 
offered to pay him the money, with interest, and asked 
that he would make titles to the said lot of land, as he 
had promised. Whereupon, Chauncey replied, that he could 
not make titles until he saw Mr. Swaine, and promised to 
meet witness in Blakely, on a certain day, at which time the 
said witness went to Blakely, but the said Chauncey had 
gone off. 

Sheffield testified, that at the October Term of Early Su- 
perior Court, 1869, as the agent for complainant, and by her 
direction, he tendered to the said Chauncey the $40 00, and 
also, $20 00 as interest on it, on the condition that Chauncey 
would make title to the said lot of land to Mrs, Weaver. 
Chauncey refused to accept the money. 

Defendant testified, that some time after said sale, Swaine 
told him that he had bid off said lot of land for Mrs. Weaver, 
for $40 00, and that Mrs. Weaver had failed to pay the 
money, and that the sheriff was pressing him, Swaine, for the 
same, and that if witness would pay the sum of $40 00, he 
would instruct the sheriff to make him titles to the said lot 
of land; he paid the money to the sheriff, and the sheriff 
executed to him titles to the lot, nothing was ever said 
about paying money for Mrs. Eliza Weaver. 

The jury decreed that Chauncey make Mrs. Weaver a 
title to the land upon her paying him $110 00. She moved 
for a new trial, upon the grounds that the verdict was con- 


VoL, xLIII—22, 
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trary to law and the evidence. The new trial was refused, 


and that is assigned as error. 





FLEMMING & RUTHERFORD, by J. T. GLENN, for plain- 
tiff in error. 


H. Fretper; Hoop & Krippoo, for defendant. 


McCay, Judge. 


Either this verdict ought to have been for the defendant 
in the bill, or the jury have required the complainant to pay 
more than she was bound to pay. The amount advanced, with 
legal interest, is the true measure of her obligation to him, if 
the testimony for the complainant is to be credited. The 
promise of a liberal interest can avail nothing. The law 
fixes the interest, and it is not for a Court of equity to set up 
a new rate of interest not provided, but prohibited by law. 
Judgment reversed. 


Cuar.es L. Matruews ef al., plaintiffs in error, vs. CATH- 
ARINE CASTLEBERRY, administratrix, defendant in error. 


Ejectment. Evidence. Presumptions. Before Judge 
Harrewt. Clay Superior Court. March Term, 1871. 


This was ejectment upon the demises of Stephen Dozier 
and Charles L. Matthews, against William Castleberry, ten- 
ant in possession, represented by his administrator, filed on 
the 22d of March, 1858. The pleas were the general issue 
and possession under color of title for seven years. The plain- 
tiff claimed by a grant from the State to Thomas Gill, and 
deeds from Gill to said Dozier, and from Dozier to said Mat- 
thews. The deeds were duly recorded, and the last men- 
tioned was made in 1857. Introducing these deeds, plaintiff 
closed. 

Defendant relied upon a deed from Gill to Starkey Col- 
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lins, made after the grant to Gill, to-wit: on the 15th of 
January, 1840, witnessed by P. H. Edwards and John Col- 
lock, probated in usual form by Edwards, before one Martin, 
a Justice of the Peace, and duly recorded on the 21st of 
September, 1840; and on a deed from Eli. H. Baxter to said 
Castleberry, in fee, made the 2d of December, 1850, and re- 
corded in 1857. 

Matthews made affidavit that said deed from Gill to Col- 
lins was a forgery, and the Court ordered an issue, as to its 
genuineness, to be tried by the jury under section 2670, of 
the Revised Code of this State. On this trial, two witnesses 
testified that they knew Martin, the Justice, and P. H. Ed- 
wards, and “did not believe that either of them now reside 
in Georgia, but believed they were dead.” One said he had 
seen Martin write and thought his signature to said probate 
was genuine. The other said, from having frequently seen 
Martin and Edwards write, he was inclined to think their 
said signatures were genuine, but he could not state positively. 
They also testified that Edwards moved to Alabama in 1841 
or 1842; that when last they heard of Pollock he moved in 
1842 or 1843, as they understood, to Lowndes county, Geor- 
gia; they never knew the maker of the deed; knew that 
Martin had moved, but did not know whether any of said 
parties now reside in Georgia. 

The plaintiff objected to the witnesses’ opinion, that the sub- 
scribing witnesses were dead, and to the admission of the deed 
upon proof of the hand-writing of Edwards, it not being af- 
firmatively shown that the other witness to said attacked deed 
was not in this State. These objections were overruled. The 
Court was requested to charge that proof of the hand-writing 
of a subscribing witness is not sufficient proof of the genuine- 
ness of the deed in this issue; it is not sufficient, in this is- 
sue, to show the hand-writing of the witnesses, but there 
must be proof of the identity of the maker of the deed. The 
Court refused so to charge. He did charge, that if the sub- 
scribing witnesses are dead or out of the jurisdiction, it is not 
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proper to prove the signature of the maker, those of the 
witnesses must be proved, and if these witnesses be dead or 
out of the jurisdiction, and their hand-writing be proved, 
the identity of the maker has nothlng to do with the genu- 
ineness of the deed. He further charged, that the opinion 
of witnesses that the subscribing witnesses are dead, is good 
evidence, when taken with the reasons for their opinions. 
And further, that unless the proof shows that both of the 
subscribing witnesses are dead or out of the State, the opin- 
ion of a witness as to the hand-writing of one of them, is in- 
sufficient to show the genuineness of the deed; and if Pollock 
is proven to have moved to Lowndes county, Georgia, and 
there is no information of him since, the presumption of law 
is that he still lives in that county. The jury found the 
deed genuine. 

Defendant put the deed in evidence, proved possession from 
the winter of 1850, by cutting timber, cultivating fields, ete., 
till 1856, then putting say, $6000,00 worth of improvements 
on it, and thence till his death in 1863, living on it with his 
family. There was other evidence to break the force of de- 
fendant’s evidence, but the jury found for the defendant. 
Plaintiff’s counsel moved for a new trial upon the grounds 
that the Court erred in overruling said objections to the evi- 
dence; in refusing to charge as requested; in charging as he 
did, except as to the last sentence of the charge, and because 
the verdict of genuineness was contrary to the evidence and 
to the last sentence of the charge of the Court, and the 
verdict was contrary to law and the evidence. The Court 
refused a new trial, and error is assigned on each of said 
grounds, 

A. Hoop; Joun T. CuarkK, for plaintiff in error, unsup- 
ported opinions not admissible: 1 Gr. Ev., sec. 440, note 1; 
Starkie on Ev., 150, 151. All witnesses must be dead or 
out of jurisdiction before proof of signature of one estab- 
lishes deed: 1 Gr. Ev., sec. 574; Starkie on Ev., 472, and 
note 1. On this issue there should be evidence of identity 
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of maker: 1 Gr. Ev., sec. 575; 2 Starkie R., 240; 2 Eng. 
C. L., 393. One witness was presumptively in Georgia: 2 
Gr. Ev., secs. 277, 278, 18; John, 141. Mere age of deed 
without proof of possession under it does not dispense with 
proof of execution: Revised Code, sec. 2658; 9 John 170; 
3d, 297; 4 Denio, 212, 115. 


E. L. Dovewass, H. FrevDEr, for defendant. 


LocHRANE, Chief Justice. 


This was an action of ejectment for a lot of land, number 
three hundred and fifty-eight, in the 7th district of Clay 
county. At the trial the plaintiff filed an issue of forgery, 
under section 2670 of the Code of this State, which issue, as 
required by law, was made up and tried as to the genuine- 
ness of the alleged deed. The conveyance, whose genuine- 
ness was assailed by the affidavit of defendant, was executed 
January 15th, 1840, and recorded September 21st of the 
same year, and was therefore over thirty years of age at the 
time of the trial. 

In the view which we take of this case it will be unneces- 
sary to discuss the various questions arising upon the excep- 
tions and errors assigned to the ruling of the Court below 
upon the trial of this issue, differing as we do with the view 
taken by the Court in relation to the construction of the 
Acts upon which the law relative to the ancient documents 
were held by him to change the onus of proof upon the filing 
of such affidavit. In our opinion, taking the sections of the 
Code together, an instrument of conveyance over thirty years 
old cannot be brought in question, as to its execution, if 
otherwise the provision of section 2658 are complied with, 
by filing an affidavit under section 2670 so as to change 
the onus of proof. Section 2658 is in these words: “A 
deed more than thirty years old, having the appearance of 
genuineness on inspection, and coming from the proper cus- 
tody, if possession has been consistent therewith, is admissible 


’ 
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in evidence without proof of execution.” And section 3784 
says: “The subscribing witness must be produced in all 
ceases except the following: 1st. Ancient writings which prove 
themselves.” It is not pretended in this case that there is 
anything suspicious arising from the inspection of the instru- 
ment, and it is equally true that it comes from the proper 
custody, and that the party claiming under it has been in 
possession of the premises since his purchase. And the ques- 
tion therefore arises, whether it was such an instrument ac- 
companied with such presumptive evidence as proved itself, 
or permitted it to go in evidence without proof of its execu- 
tion. In Arch. Pleadings and Evidence, 420, it is de- 
clared, a deed thirty years old proved itself. In Greenleaf 
on Evidence, Ist volume, section 21, it is laid down, “ the 
same principle applies to the proof of the execution of an- 
cient deeds and wills, where these instruments are more than 
thirty years old, and are unblemished by any alterations, 
they are said to prove themselves; the bare production there- 
of is sufficient, the subscribing witnesses being presumed to 
be dead. This presumption, so far as this rule of evidence 
is concerned, is not affected by proof that the witnesses are 
living,” quoting a host of authorities to sustain the propo- 
sition. And the same principle is stated in section 570, same 
author, and is stated as one of the exceptions in which 
the subscribing witnesses are not required to be produced. 
The same doctrine is announced in several cases taken from 
the English Common Law Reports, the principle being that, 
“documents more than thirty years old, brought from the 
proper custody, are receivable in evidence without proof.” 
The doctrine of possession being consistent therewith, was 
incoporated in our Code upon the authority of cases which 
may be found scattered through the books, and in relation to 
which there are differing opinions. In Roe vs. Neal, Dud- 
ley’s Georgia Reports, 168, the general principle was held, 
with the addition where possession accompanies them from 
their execution. This length of possession is not in accordance 
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with the general decisions upon this subject ; but if the pos- 
‘session be consistent with the deed, it is not such possession 
as from lapse of time would authorize the presumption of a 
conveyance that applies, but accompanying a conveyance. 
In Carter vs. Chaudron, 21st Alabama, 72, the language in 
relation to an ancient deed is: “A deed more than thirty 
years old, having nothing suspicious about it, is presumed to 
be genuine, without express proof, the witnesses being pre- 
sumed dead ; and when it is found in the proper custody, and 
is corroborated by enjoyment under it or by .other equivalent 
explanatory proof, it proves itself.” 

Under the construction of our Code, we are of opinion that 
it is not necessary for the possession to have been continuous 
with the deed. If it be an ancient document and falls within 
the exception of section 3784, we do not think that the issue 
provided for upon the affidavit of parties, that it is a forgery 
to the best of their knowledge and belief, was intended to 
apply to it; for this would be inconsistent with the pre- 
sumptions raised by the statute in favor of its age, that the 
subscribing witnesses were dead. But, if we were of opinion 
that such affidavit might, in contemplation of law, properly 
invoke the trial of such an issue, we are satisfied that the 
rule of evidence applicable to such case, would vary in its 
requirements from that of cases where the instrument was 
not over thirty years’ old, and not within the principle de- 
manding such strictures of proof. And this proposition is 
sustained by several authorities found in the books. In such 
a case, secondary evidence of hand-writing, in case of inac- 
cessibility in the discretion of the Court, would be reasona- 
bly sufficient. But in Winn vs. Paterson, where this ques- 
tion seems to have been discussed, the principle is recognized 
by Judge Story, and we think our Code is express in its 
terms and unambiguous in its meaning; and the accompa- 
nying possession, which gives presumption to the execution, 
as well as the proper custody from which the instrument was 
presented, dispenses with the necessity of such proof. As to 
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the character of the possession, we cite as applicable to this 
case, Robinson vs. Craig, 1st Hill, South Carolina, 389, where 
it is held, “Where there was continued possession for six 
years, under a deed thirty years old, which was recorded 
about the time it was executed, there having been no pos- 
session inconsistent with the deed, it was held, the deed 
should be received as an ancient deed.” And we, therefore, 
hold, that the jury found in accordance with law in sustain- 
ing the deed. 

After this issue was found in favor of the defendant, the 
case went to the jury upon its merits, and upon the trial, it 
appeared that Castleberry, the defendant, purchased the land 
from Eli H. Baxter, in the year 1850, and went into the 
possession of it in the fall of that year, cultivating a field of 
about twenty acres, and continued in the possession of it un- 
til his death in the fall of 1863. In 1856, Mr. Castleberry 
improved it, and lived upon it subsequent to such improve- 
ment. The evidence shows that from the time Castleberry 
took possession in 1851, until his death, he exercised such 
acts of ownership and dominion as is usual over such prop- 
erty, cultivating it and cutting timber on it, then improving 
and living upon it; and the only question in the case arising 
upon the evidence, and out of which any doubt grows is that, 
during the years preceding the improvement in 1856, and 
subsequent to his taking possession in 1851, there was an 
abandonment of the possession ; it being argued that the evi- 
dence during this interval does not show such continuous 
adverse possession as raises a statutory title under claim of 
right within provisions of the law. We have examined this 
record carefully, and feel satisfied that the verdict of the jury 
in favor of such possession is sustained by the proof. While 
it does not show the possesio pedis to every part of this land, 
during every day or month of the term, it does show actual 
possession, adverse, exclusive, continuous and peaceful, with 
acts of dominion consistent with a claim of ownership, suffi- 
cient by this proof to have authorized the verdict of the 
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jury, and we therefore affirm the judgment of the Court 
below. 






J. A. DEMINGTON, survivor for use, etc., plaintiff in error, 
vs, E. L. Dovauass, survivor, defendant in error. 






1. Where a suit was pending on a promissory note, payable to A, only, 
and the suit was in the name of A for the use of B: 

Held, That C, who was the true owner of the note, and who controlled 
the case, might make the affidavit, that all legal taxes due on the note 
had been paid, as required by the Act of October 13th, 1870. 

2. It was proper, in C’s application, to permit the declaration to be 

amended by striking out B’s name as usee and inserting the name of C. 








Relief Act of 1870. Amendment. Before Judge Har- 
RELL. Randolph Superior Court. May Term, 1871, 










Demington, survivor for the use of Currier, sued Douglass 
ona promissory note,made in 1861, payable to Demington 
& Cole. No affidavit of payment of taxes on said note was 
filed, as required by the Relief Act of 1870, by Demington 
or Currier; but John K. Gunn had made and filed the affi- 
davit, with an affidavit that said note was his, and that said 
suit was proceeding for his benefit. Gunn’s counsel stated 
in his place, that he received the note from Gunn, sued on it 
for him, and he was his sole client, and that the suit was 
brought in its present shape by Gunn’s order, “from consid- 
erations of personal feelings alone,” and moved to amend the 
petition by striking out Currier’s name and inserting Gunn’s 
instead. The Court refused to allow the amendment, and 
dismissed the cause, because there was no affidavit of taxes 
having been paid, except as aforesaid. This is assigned as 
error. 



















Joun T. Ciark, for plaintiff in error. 


E. L. Doveuass; H. Frevper, for defendant. 
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McCay, Judge. 


By our Code, the right of amendment is given in very 
broad terms: “The pleadings may be amended in all res- 
pects, whether in form or substance:” Code, 3429. Again, 
by section 3436, “ When it becomes necessary for the pur- 
pose of enforcing the rights of such plaintiff, he may amend 
by substituting the name of another person suing for his 
use.” In this case the legal, formal plaintiff, is not purposed 
to be changed. The noteis payable to Demington. The le- 
gal title is in him, and there is, in fact, nothing proposed 
here that changes the legal parties to the suit. The usee’s 
name is put in at the start, at the option of the legal plain- 
tiff. It is his business and not the business of the defendant. 
He is not bound to put his name in the declaration at all. 
If the plaintiff does so, the Court will recognize it. We see no 
reason why he may not change it at his pleasure, only so, 
that thereby he does not injure the defendant. The putting 
in of the name of a usee at law, is not necessary in any case, 
except for his (the usee’s) protection, and is, in fact, nothing 
but a declaration by the plaintiff that he is not, himself, the 
true equitable owner of the debt. We think the amendment 
ought to have been allowed, and that the affidavit of Mr. 
Gunn, who knew the facts and was interested in the suit, 
ought to have been permitted. If this made such a change 
in the legal rights of the defendant as would deprive him of 
any just defense, he might then complain ; but there is noth- 
ing to show that such is the case here. 

Judgment reversed. 
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J. K. Haywarp, plaintiff in error, vs. EasLEy & Rice, de- 
fendants in error. 
When a plaintiff is a non-resident of the State, there is no tax due by 


him on the debt, which he is required to pay under the provisions of 
the Act of 1870. 


Tax under Relief Act of 1870. Before Judge HARRELL. 
Randolph Superior Court. May Term, 1871. 


This was complaint on notes made in 1860. The plain- 
tiff did not file an affidavit that all legal taxes had been paid, 
as is required by the Relief Act of 13th October, 1870, and 
for this defendants’ counsel moved to dismiss the cause. 
Plaintiff’s counsel objected, because said Act was unconsti- 
tutional, and proposed to show that the plaintiff and the 
payee of the notes never were citizens of Georgia, and there- 
fore never owed any taxes here on said notes. The Court 
refused to hear this evidence, overruled the objection and 
dismissed the cause. This is assigned as error on said 
grounds. 


Joun T. CLARK, for plaintiff in error. 
West Harris; H. FIELDER, for defendants. 
WARNER, Judge. 


This was an action brought by the plaintiff against the 
defendants, on a promissory note. The defendants moved 
to dismiss the plaintiffs suit, on the ground that he had not 
filed an affidavit that the taxes had been paid on the debt, 
as required by the Act of 1870, the plaintiff being a non- 
resident of the State. The Court dismissed the action, and 
the defendant excepted. As the plaintiff was a non-resident 
of the State, there was no tax due by him on the debt, which 
he was bound to pay. 
Judgment reversed. 
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Epwarp McDona cp, plaintiff in error, vs. Jacop Davis, 
defendant in error. 


1, When suit was brought upon account, and set-off was pleaded involv- 
ing a multiplicity of items, originating in three years’ dealing between 
the parties and the defendant upon such complaint upon account, filed 
his bill in equity to enforce specific performance of the purchase of a 
house and lot growing out of the transaction, and upon the hearing 
the Court granted the injunction: 

Held, That, while a Court of law has concurrent jurisdiction with equity 
in matters of account, and when first exercised, will not be interfered 
with unless for good reason. We think the reason presented by the 
facts in this case were sufficient to sustain the judgment of the Court 
below. 

2. When equity obtains jurisdiction, as in this case, for specific perform- 
ance, it will take jurisdiction over all the matters correlative to it, and 
retain the jurisdiction untill full and satisfactory justice is accomplished 
between the parties ; and under section 3075 of the Code complicated 
and intricate accounts are proper matters of equity jurisdiction, when, 
by the aid of a Master or Auditor, the hearing may be facilitated. 

8. And, again, this Court will not reverse the judgment of the Court be- 
low granting or refusing injunction, except in cases of the abuse of the 
power vested by law in the Chancellor. 


Equity. Jurisdiction. Injunction. Before Judge Har- 
RELL. Randolph Superior Court. April Term, 1871. 


This case is reported in the opinion. 


E. L. Dovetass, W. D. Kippoo, for plaintiff in error, 
as to jurisdiction: Revised Code, sections 3041, 3152, 3075, 
7 Georgia Reports, 206; 12th, 9; 17th, 558. 


JouHN T. CLARK, for defendant, cited Revised Code, sec- 
tion 3119; 2 Story’s Equity, sections 759, 457, 459, 455, 
442, 450, 451; 36th Georgia Reports, 345. 


LocHRANE, Chief Justice. 


1. It appears from the record in this case that the parties 
thereto had mutual dealings with each other, involving a 
multiplicity of matters and continuing unsettled for some 
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three years, and each claiming large amounts to be due to 
the other, originating in these transactions covering dealings 
involving over forty thousand dollars. It appears that Mc- 
Donald brought his action upon complaint against Davis, 
returnable to the May Term, 1868, of Randolph Superior 
Court for some $23,000 00, and Davis had filed a set-off 
against such complaint of McDonald ‘the amount of some 
$40,000 00. It also appears by the bill of complainant that a 
suit was instituted by McDonald in ejectment for the recov- 
ery of a certain house and lot used for office purposes which 
Davis alleges was purchased for $500 00 in gold, and which 
he had paid, asking specific performance to perfect his equi- 
table title thereto, and enjoin the action of ejectment and to 
bring the whole matters of account between them into a Court 
of equity, that all their various transactions might be set- 
tled and litigated between them upon such bill in equity 
filed by Davis in the premises. Upon the hearing of this 
bill the Judge granted the injunction prayed for, which judg- 
ment is excepted to and forms the error complained of. It 
is contended in this case, under section 3041 of the Code, 
that inasmuch as this account has been sued at law, equity 
will not interfere, but the Court of law will proceed toa 
final disposition of the case. 

We recognize this general principle with the proviso ex- 
pressed in the Code, “ unless a good reason can be given for 
the interference of equity.” The question in this case is 
whether the bill makes out such a reason as may properly 
invoke the interposition of a Court of Equity. It is true, 
as appears from the record, that the action of ejectment was 
dismissed, before the hearing; from which it was argued 
that the case stands upon the naked question, over which a 
Court of law has concurrent jurisdiction with equity, and 
that there is nothing peculiar in the accounts, except their 
magnitude, to make it necessary for equity to interfere. 

2. It is a well settled principle that where a Court of 
Equity obtains jurisdiction for one purpose it will retain it un- 
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til full and satisfactory justice is rendered to all parties con- 
cerned. And although the action of ejectment was dismissed, 
we are, nevertheless, satisfied that a jury at common law could 
not decree a specific performance under the pleadings in ad- 
judicating the mere matters of account. Therefore this 
ground of equity may properly be regarded a good reason 
for the interference provided for under section 3041 of the 
Code. Having taken jurisdiction to enforce specific per- 
formance incidental to that jurisdiction the whole litigation 
originating in the Court of law may be covered. 

Again, by the pleadings it appears that the accounts be- 
tween the parties, over which the law has taken jurisdiction, 
is only a part of the litigation, and from the allegations in 
this bill become mixed with a subject matter over which 
equity has a peculiar jurisdiction, and may therefore consti- 
tute a substantial reason for a transfer of the whole matter 
into a Court of Equity. 

Again, under section 3075 of the Code, “ equity jurisdiction 
over matters of account is defined to extend to mutual ac- 
counts growing out of privity of contract, or where accounts 
are complicated and intricate.” By examination of this rec- 
ord, containing the exhibits to the bill, and the mass of items 
covering some sixty pages, we are satisfied the machinery of 
a Court of equity, through an auditor or master, can more 
readily and with greater certainty of justice, analyze the mu- 
tual accounts between these parties ; and this is better than to 
encumber a Court of law by unnecessary delay, before a jury, 
in endeavroing to do justice between them. 

3. Again, we affirm the judgment upon the ground that 
the granting or refusing injunctions, is a matter vested by 
law in the discretion of the Chancellor, and his decision will 
only be disturbed in cases where that discretion is abused. 

Judgment affirmed. 
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Witiiam A. Rawson, plaintiff in error, vs. CHARLES R. 
Burke, defendant in error. 

An affidavit by the plaintiff in a pending suit on a debt contracted before 

June, 1865, which affidavit states that all legal taxes chargeable by 

law in the debt have been paid for each year since the making of the 


debt, is a substantial compliance with the Act of October 13th, 1870, 
though the word ‘‘ duly ’’ is omitted. 


Relief Act of 1870. Construction of Statutes. Before 
Judge Harrevt. Stewart Superior Court. April Term, 
1871. 


This case and that of Rawson vs. H. M. Jenkins, were 
suits on notes made prior to June, 1865. The plaintiff had 
filed affidavits that all legal taxes “ have been paid for each 
year since the making of same.” The Court dismissed each, 
because the affidavits did not state that all legal taxes “have 
been duly paid for each year since the making of the same.” 
This is assigned as error. 


R. F. Warrs; Joun T. Cuark, for plaintiff in error. 
Beat & Tucker; INGRAM & CRAWFORD, for defendant. 
McCay, Judge. 


We are clear that this affidavit is a substantial compliance 
with the Act of October 13th, 1870. To construe the Act 
as requiring the plaintiff to swear that he had punctually, at 
the several times the tax was due, paid the same, would be to 
make it put a penalty upon him for the non-performance of 
an act which was subject to no such penalty at the time it 
was omitted to be done. If the tax is paid at any time be- 
fore the affidavit is made, it is duly paid, since it is paid ac- 
cording to law, and to the proper officer, and is fully paid 
for each year, etc. 

Judgment reversed. 
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E. M. McDona.p & Company, plaintiff in error, vs. H. G. 
Fraain, sheriff, defendant in error. 


1. Under the Constitution of 1868, the Superior Court has concurrent 
jurisdiction with the Justices’ Courts in all civil cases when the 
amount of the debt is less than $100 00. 

2. By the provisions of the Act of 1870, when an execution has been 
issued by a Justice of the Peace to enforce a factor’s lien for a sum 
less than $100 00, the same may be levied by any sheriff of this State, 
or bailiff, on the property of the defendant subject to such lien, and 
when placed in the hands of a sheriff he may be ruled in the Superior 
Court for his neglect of duty in failing to execute the same. 


Jurisdiction of Superior Court. Factors’ Lien. Before 
Judge HARRELL. Stewart Superior Court. April Term, 
1871. 


Upon affidavit made by McDonald & Company, factors 
and commission merchants, under section 1977, of the Re- 
vised Code, that one Harris owed them $90 00, for which they 
had a lien on his crop of 1870, the Justice of the Peace 
issued a “lien fi. fa.” for said sum, against said crop, direct- 
ed'to “all singular, the sheriffs of said State.” This fi. fa. 
was handed to the sheriff, he failed to make the money and 
was ruled. Hemoved to dismiss the rule, because the amount 
being less than $100 00, the Justice had no right to direct 
the fi. fa. as aforesaid, no sheriff had a right to levy it, and 
the Superior Court had no jurisdiction in the premises. The 
Court dismissed the rule on said grounds, and that is assign- 


ed as error. 
JAMES Kipp00, for plaintiff in error. 
Beaui & Tucker, for defendant. 


WARNER, Judge. 


1. This was a rule against the sheriff, calling on him to 
show cause why he had not made the money on certain dis- 
tress-warrants placed in his hands, issued by a Justice of the 
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Peace, to enforce a factor’s lien under the 1977th section of 
the Code, the amount of each being less than $100 00. The 
Court refused to grant the rule against the sheriff, on the 
ground that the Superior Court had no jurisdiction to rule 
the sheriff on such claims. Under the Constitution, the Su- 
perior Court has concurrent jurisdiction with the Justices’ 
Courts in all civil cases where the amount of the debt claim- 
ed is less than $100 00. 

2. By the provisions of the Act of 1870, when an execu- 
tion has been issued by a Justice of the Peace to enforce a 
factor’s lien for a sum less than $100 00, the same may be 
levied by any sheriff of this State, or bailiff, on the property 
of the defendant subject to such lien; and when placed in the 
hands of the sheriff, he may be ruled in the Superior Court 
fur his neglect of duty in failing to execute the same. 

Judgment reversed. 


Covineton Dumas, plaintiff in error, vs. F. L. Pepper, 
defendant in error. 


1. In a bill filed to enjoin an action of ejectment and for specific per- 
formance, it is not error in the Court to award the opening and con- 
clusion of such case, upon the trial of such bill, to the complainant’s 
counsel. 

2. When the proof shows that the defendant in the bill, who was the 
plaintiff in ejectment, acted as the agent of the complainant to pur- 
chase the land, and that he had gone into possession at the time of the 
purchase, under the bond for titles made to his agent and delivered to 
him, and the answer of the administrator filed denies the truth of the 
allegations as to their conclusion and legal effect, but admits substan- 
tially the charges, and the Court was not requested to definitely set 
out to the jury what facts of the answer were responsive to the bill, it 
was not error in the Court to charge the general rule of evidence upon 
this subject, as such facts raise a question of law as to what parts of 
the answer are or are not responsive; which the Court may not decide, 
except upon such a question being made. 

Under the facts in this case, the verdict for specific performance is sus- 


VoL. xLi11—23, 
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tained by the evidence, and we affirm the judgment with instruction to 
add interest thereto, since the maturity of the note, as the proof of 
tender did not stop interest. 
















Specific Performance. Before Judge 


Equity Practice. 
April Term, 1871. 


Harretyt. Early Superior Court. 





For the facts of this case, see the opinion. 










Hoop & Krppoo, for plaintiff in error. Interest not 
stopped by this tender: 10th Georgia Reports, 127; 34th, 
537. The Judge should tell the jury what part of answer 
is responsive to the bill: 10th Georgia Reports, 342; 14th, 
429; Revised Code, section 3051. 












R. Sims; CLark & SPENCER, for defendant. As to acts 
of agent inuring to principal’s benefit, etc.: Revised Code, 
sections 2313, 2151, 2306, 2162, 2279, 2283, 2290, 2281, 
2164; 30th Georgia Reports, 954; 1 Am. Ch. Dig., 34, sec. 
72; 1st John. Ch. R., 394. Parol good: Revised Code, sec- 
tion 1940; 30th Georgia Reports, 96. Specific performance : 
Revised Code, section 3131. As to rescinding: Revised 
Code, section 2209; 17th John. Reports, 257. As to new 
trials: 16th Georgia Reports, 600; 58th, 199; 15th, 39; 
30th, 958; 16th, 368; 11th, 459; 13th, 320; 14th, 27; 
4lst, 386; 10th, 389. 











LocHRANE, Chief Justice. 






It appears from the record in this case, that the intestate 
of plaintiff in error, Franklin White, sued the defendant in 
an action of ejectment, for the recovery of lot of land, num- 
ber three hundred and twenty-two, in the Sixth District of 
Early county. Pending the action he died, and one Dyson 
became his administrator, and upon his death, Richard John- 
son became his successor. A bill was filed by Pepper, for 
specific performance, etc., in which he alleges that the legal 
title to the premises in dispute were in Johnson, but avers that 
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White had purchased the land for him, Pepper, and had 
taken the title in his, White’s, name, under an agreement 
with him, by which he furnished him with a horse and some 
money, and sent him to purchase said land, agreeing to pay 
him for his services, and also placed a negro at work in his 
stead during his absence; that in pursuance of such agree- 
ment White purchased the land, taking bond for titles there- 
to in his own name, and giving his note for the balance due; 
which bond was turned over to Pepper, and he went into 
occupancy and possession of the lot of land, under such bond. 
It appears that White subsequently took the title to said 
land to himself, paying the purchase-money therefor, and 
upon which he instituted this action of ejectment. The bill 
prays an injunction of the ejectment suit, and asks for a spe- 
cific performance of the contract. 


To this bill Richard Johnson made answer as administra- 
tor of the estate of White, denying the agency set up in the 
bill, and denying that his intestate had any money belong- 
ing to complainant in his hands; says White did not deliver 
the bond to complainant, but the complainant asked to look 
at it, and when handed to him he put it in his pocket and 
rode off, and afterwards refused to redeliver it, ete. Upon 
the trial of this bill in the Court below, the complainant read 
his bill and answer, and the interrogatories of William R. 
Cozart, who testified that he heard White say that he pur- 
chased the land for Pepper, that he saw Pepper give him the 
money to bear his expenses and lend him his horse to ride, 
and also sent a negro to work for White during the time he 
was gone to purchase this land; that he had heard White 
say he was Pepper’s agent in buying the land, and paid his 
expenses or some money to pay for the land ; heard him say he 
had bought the land for Pepper and what he was to pay for 
it, he thinks about $300 00; and we may here remark that 
the purchase-money of the land was $312 50, $12 50 being 
paid at the time, and note given for $300 00. This witness 
also testified that he saw Pepper offer White $300 00 in gold, 
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which he counted, in payment for said land, which he re- 
fused, and complainant closed his case. 

Respondent offered in evidence a grant from the State to 
the lot of land, to James Daniel, and a deed from Daniel to 
White for the same, dated 6th of April, 1855. Two wit- 
nesses were sworn: R. O. Dunlap and John Timmons. 
Dunlap testifies, there was about two hundred and forty-five 
acres of the land cleared, he went into possession in January, 
1857, and Timmons swears that Pepper was in possession 
five or six years before Dunlap went upon the land. The 
jury found as follows: That upon the payment of $375 00 
to the defendant, he should execute a proper deed of convey- 
ance to him for said land, and that the costs should be equally 
divided, upon which the defendant in the bill moved for a 
new trial upon several grounds, which the Court overruled, 
and which form the exceptions in this writ of error sued out 
before the Court. 

1, The first ground which is alleged as error, is the judg- 
ment of the Court in awarding the opening and conclusion 
to the complainant in the bill. We think there was no error 
in the judgment of the Court upon the trial of the case in 
equity in giving this direction. Where a case is progressing 
at law, and the defendant at law becomes the complainant in 
a bill in equity, upon the trial of such bill to enjoin the suit 
at law he becomes the actor, and the case progresses in the 
trial, by the same rules as are applicable to, or govern in 
cases of original complaint instituted upon the equity side of 
the Court. 

2. We do not deem it necessary to dispose of the various 
grounds of error presented by the record, as it is unimpor- 
tant in the view we entertain, and the judgment we have ar- 
rived at in the disposition of this case. This was a bill filed 
for specific performance, and we are satisfied from the proof, 
that White was the agent of Pepper, and employed by him 
to purchase the lot of land in question. The allegations of 
the bill are sustained in this particular by the evidence of 
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Cozart, and the answer of the respondent was insufficient . 
under the proof to have invoked a different verdict. The 
answer of the administrator admits substantially the charg- 
ing parts of the bill, but sets up in avoidance of their legal 
effect the facts connected with White’s taking the title in his 
own name, and stand in this case upon the statement of the 
administrator unsupported by other evidence. Conceding 
that it is the duty of the Court, upon the request of parties, 
to state to the jury what is responsive to the bill, so that the 
jury may understand what is or is not legal evidence for their 
consideration, and under section 3041 of the Code, that what 
is or is not responsive is a question of law for the Court to 
determine and to adjudge how far matters set up is an ex- 
planation of an admission made, or facts necessarily connec- 
ted with it, or may be regarded new matter set up as evi- 
dence, requiring aliunde proof. It does not appear from this 
record that these points were so distinctly made as to have 
invoked from the presiding Judge such definitive judgment 
thereon as presents his failure to charge the jury, in this par- 
ticular, as error. His charge as to the rule of evidence aris- 
ing from so much of the answer as was responsive to the al- 
legations of the bill was only a mere statement of the rule 
of law upon that subject, and the evidence of the possession 
of the land, coupled with the testimony of Cozart, did in 
effect legally overcome the denial of the answer, giving it 
the broadest and most comprehensive consideration in favor 
of the defendants. 

3. And we think the verdict of the jury is sustained by the 
evidence in this particular. But upon examination of the 
record, we are satisfied that, while there should be a decree 
for specific performance, the amount found ought to have 
borne interest from the date of the maturity of the note given 
for the purchase-money, as the evidence in relation to tender 
was not sufficient to stop interest under the facts in this case. 
And we therefore affirm the judgment of the Court below, 
with directions to add interest to the verdict upon the amount 
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found by the jury, from the date of the maturity of the 
note. 
Judgment affirmed. 


R. GARRETT, for use of W. A. Rawson, plaintiff in error, 
vs. A. CORDELL ef al., defendant in error. 


The Act of October 18th, 1870, requiring an affidavit that all legal taxes 
have been paid, on certain debts therein mentioned, or the suit found- 
ed thereon dismissed, is not in conflict with that section of the Consti- 
tution of 1868, which declares that the Court shall render a judgment 
without the verdict of a jury, in cases founded on a contract, when an 
issuable defense is not filed under oath. 

Warner, Judge, dissenting. 


This was scire facias to revive a dormant judgment sued 
out in May, 1859. No plea was filed. No affidavit as to 
the payment of taxes, under the Relief Act of 1870, was 
filed, and for that the Court dismissed it. That is assigned 
as error. 


H. Frevper, for plaintiff in error, said this cause being 
in default, judgment should have been rendered by the 
Court Constitution of 1868, Art. V., sec. 3, p.3. This Re- 
lief Act is void because passed after the General Assembly 
was in session over forty days, without vote of two-third: 
Constitution of 1868, Art. ITII., sec. 1, p. 3, c 3. It is 
otherwise unconstitutional: Constitution of 1868, Art. L., 
sec. 21; Art. I., sec. 9, c. 3, Constitution of United States ; 
35th Georgia Reports, 285; 4th Wallace, 326, 391, 552; 
37th Georgia Reports, 127. 


No appearance for defendant. 














ATLANTA, JULY TERM, 1871. 


Garrett vs. Cordell e¢ al. 


McCay, Judge. 


It is a little remarkable that the plaintiff in error in this 
case, should complain in one breath that an Act of the Leg- 
islature, putting upon him a burden, to-wit: the affidavit of 
the payment of taxes, is void as impairing the obligation of 
contracts, and in the next breath, insist upon another State 
law, imposing a burden upon the defendant, as a means of 
defeating the operation of the first. In my judgment, these 
two laws, to-wit: the Act of October 13th, 1870, as to the 
affidavit of the payment of taxes, and the Constitution of 
1868, denying to the defendant the right of trial by jury, 
unless he first file a plea under oath, stand upon the same 
footing. Both of them are regulations by the State of the 
remedy, and neither of them interfere with the obligation of 
the contract; both of them impose duties, the one on the 
plaintiff, the other on the defendant, which did not exist at 
the date of the contract. But the imposition in both cases 
is only a regulation by the State, for its own purposes, of the 
proceedings in its Courts. The Constitution of 1868, in 
requiring the defendant to swear to his plea before it per- 
mitted him to have a jury trial, was looking to the con- 
venience of the public, and to the speedy transaction of the 
business in the Courts. The Act of October 13th, 1870, im- 
posing the condition of an affidavit of payment of taxes, 
looks to the same end—the public weal—in the collection of 
the taxes due the State. If any advantage comes to the ad- 
verse party in either case, it is incidental, and caused by the 
failure of his opponent to comply with a very reasonable 
provision of the law of the land. But the Constitution of 
1868, does not provide that the plaintiff shall be entitled to 
a judgment, unless the defendant puts in a plea under oath, 
It only denies him the right of trial by jury. It is still the 
duty of the plaintiff to make out his case, and it is the usual 
practice of the Court to require it. The declaration is still 
demurrable, and anything required by law of him is still his 
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duty. As we have said, this affidavit of the payment of 
taxes is not for the benefit of the defendant, but the State. 
It is the means the State uses to compel persons holding 
debts, to give in and pay the taxes upon them. It applies 
to cases even of accounts, where the defendant has not ap- 
peared. It is made the duty of the Court to insist upon it, 
as a condition precedent, that the plaintiff shall make it ap- 
pear that he has done his duty in this respect to the State, 
before he shall get a judgment. The rights of the defendant 
is not the question. It is not for him that this duty is re- 
quired. It is the State’s mode of getting its revenue. 
Judgment affirmed. 


LocHRANE, Chief Justice, concurred, and WARNER, Judge, 
dissented, but neither furnished any opinion. 


Pink GREEN et al., plaintiffs in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1. After a witness has detailed the facts, toask him, ‘‘ was that in Ran- 
dolph county ’’ is not objectionable on the ground that it is a leading 
question. (R.) 

2. A witness may not be impeached by simply showing that he had made 
a statement not material to the issue. (R.) 

8. It is not error in the Court below to direct the testimony to be taken 
down in a case where the law does not require it. 

4, Nor is it error to interrupt counsel misstating the evidence to the jury, 
and correct the statement of what was sworn to by the witnesses on the 
trial. 

5. Nor is it error to read over the evidence of the witnesses, on the re- 
quest of the jury, as to such facts inquired of ; and such action by the 
Court is not in violation of section 3183 of the Code, which prohibits 
the Judge from stating to the jury ‘‘ what has or has not been proved 
as to the guilt of the deceased,’’ but it is within the power of the 
Court to direct the proper statement of the evidence ; and presenting 
the truth of what a witness swore, to the jury, is distinguishable from 
expressing an opinion as to a fact proven, by the Court. 
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Criminal law. Conduct of Judge. Evidence. Practice. 
Before Judge HarreLty. Randolph Superior Court. May 
Term, 1871. 


Pink Green et al., were jointly indicted for assault and 
battery upon one Conyers, a negro. The Court, upon its 
own motion, had the testimony taken down in writing by an 
attorney, in open Court. When Conyers had detailed the 
facts he was asked, “ Was that in Randolph county?” This 
was objected to as a leading question. The objection was 
overruled. Conyers testified that a crowd came to his house, 
took him out and whipped him cruelly. It appeared that 
one of the party was a bailiff, and had a warrant for one 
Mark Moses and the defendants. Conyers had given Moses 
notice, and thus prevented his arrest, and for this they whip- 
ped Conyers. To impeach Conyers and lay the foundation 
for contradicting Conyers, (as they say in their motion) de- 
fendant’s counsel asked him if he did not see Mark Moses 
that night. The Court wonld not allow the question an- 
swered. The only matter of doubt was as to whether this 
crowd was the defendants. To show their identity Conyers 
testified that he saw the crowd come from Mr. Vinson’s; Mr. 
Vinson’s son said defendants were there at the time stated, 
looking for Mark Moses; and Mr. Vinson, Sr., testified that 
after they failed to find Mark Moses they went off and came 
back, and said they had whipped one of Mark Moses’ spies. 

In commenting on the evidence, counsel for prisoners said 
that Vinson said that “one of the boys” made said state- 
ment. The Judge interrupted him by saying that he had 
no idea that he wished to misstate the evidence, but that 
Vinson, Sr., said “ they told him so,” and read from the 
written evidence in support of his assertion. Counsel con- 
tended that an officer, in executing a warrant, had a right to 
remove obstacles that might come in his way, to break open 
a house or commit a battery, if necessary. 

In alluding to said position of counsel, the Court in 
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charging the jury said: ‘“ An officer can, under his power 
to remove obstructions to an arrest, break open a house, com- 
mit an assault and battery, and in some cases kill the party 
obstructing the process of the law; but if counsel meant to 
maintain that an officer had authority to whip a person after 
he has been arrested, it is without law or reason. to support 
it; while an officer has said powers, if he, after arrest, whip 
or beat a person, he is guilty of a crime; the Legislature 
has passed a special law against the mistreatment of prison- 
ers.” 

The Court charged the jury also, that even if Conyers 
acted as a spy for Moses, and enabled him to avoid arrest, 
that did not justify the whipping. 

The jury retired, and afterwards came back to receive an 
additional charge, and one of the jury desired to know what 
was the evidence as to the connection “of an old man,” about 
whom Conyers testified, with the affair. The Judge read 
that part of the evidence from said evidence written down 
as aforesaid. The jury found the defendants guilty. 

Defendant’s counsel moved for a new trial upon the grounds 
that the verdict was contrary to the evidence, etc.; be- 
cause the Court erred in allowing said leading question to be 
answered ; in refusing to allow Conyers examined as to see- 
ing Moses that night; in requiring the evidence taken down 
in writing; by stating what Vinson, Sr., said when testify- 
ing, and reading his evidence from said writing; in charg- 
ing the jury as he did; in reading to the jury what was 
taken down as the evidence concerning “‘an old man,” and 
last, in his remarks as to counsel’s position as to the right of 
an officer, when interfered with in executing process, in that 
he gave reasons and argument to show the unreasonableness 
of said position, instead of simply stating it was not law. 
The Court refused a new trial, and that is assigned as error. 


Woorren & Horie; R. F. Lyon, for plaintiffs in error. 
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West Harris, J. W. Taytor, Solicitor General, for the 
State. Leading questions discretionary : Revised Code, section 
3809. No impeachment by irrelevant evidence: Revised 
Code, section 3815. If counsel misstate evidence Court 
should correct him: 11 Georgia Reports, 253. Sayings of 
one confederate good against all: 17 Georgia Reports, 356 ; 
1 Gr. on Ev., 156. Court should charge on points made in 
argument: 4 Georgia Reports, 287. The Court did not say 
what was proved but what a witness testified: 25 Georgia 
Reports, 520. Even if error in charge, verdict is right: 14 
Georgia Reports, 55. 











LocHRANE, Chief Justice. 










This was an indictment against certain parties for the of- 
fense of assault and battery, upon the trial of which the 
plaintiffs in error were convicted, and the motion was made 
for a new trial upon eight grounds, which we will dispose of 
in their order. First, because the jury found contrary to the 
evidence, and second, against the weight of the evidence. In 
the opinion of the Court, the evidence in this case was suffi- 
cient to sustain the verdict. In fact, it was conclusive of the 
guilt of the parties, and stands unredeemed by a single, soli- 
tary excuse or provocation, and the act was wanton in every 
aspect in which the Court may view it. 

1. The third ground of exception is in relation to the 
Court below allowing a leading question, in which we find 
there is no error. 

2. And we also concur with the Court below in overrul- 
ing the fourth ground of error assigned, under section 3815 
of the Code. 

3. The fifth ground of error assigned is, that the Court 
erred in ordering or requesting an attorney of said Court, to 
take down the testimony in said case, the same not being re- 
quired by law. We merely notice this assignment of error, 
not for the purpose solemnly to adjudicate it, but for the pur- 
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pose of stating that no officer is clothed with more incidental 
powers in Georgia, than a Judge of the Superior Court ; that 
it is the highest office of original jurisdiction known to the 
Constitution and laws; that none is more responsible; none 
higher in all the administrative elements of justice, and the 
right of the Court to have testimony taken down in any case, 
is a question purely with himself, and not the subject-matter 
of criticism or cavil elsewhere. It is a commendable prac- 
tice approved by this Court, though it requires no sanction 
by such approval. 

4. The next ground of error is, that the Court interrupted 
the counsel in misstating the testimony, and read from 
said brief of evidence what was sworn. Code, section 3183, 
declares “it is error for any or either of the Judges of the 
Superior Courts of this State, in any case, whether civil or 
criminal, or in equity, during its progress or in his charge to 
the jury, to express or intimate what has or has not been 
proved, or as to the guilt of the accused.” The effect of 
this section is misconceived, if it is held to apply to every 
act of the Judge in getting the testimony properly before the 
jury. Will it be held in the progress of the case, where 
counsel differ as to what has been sworn, that the Court may 
not correct error, by recalling the witness, if possible, or by 
stating from his notes or his remembrance, what a witness 
swore? Is it not his duty to preserve the decorum of jus- 
tice, and may he not prevent perversion or misstatement of 
evidence? To give this section such a construction, would 
be to destroy the power of the Court. The intention of the 
law is to prevent the Court from usurping the province of 
the jury, and alleging the fact to be proven which is contro- 
verted, but not to inhibit him from putting before the jury 
the truth of what a witness swore. The law must have a 
reasonable intendment ; and under the decision in 11th Geor- 
gia, 256, it is laid down that it is the duty of the Court not 
to suffer the proof to be perverted, either intentionally or 
through inadvertence; and the decision of the Court is, it is 
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not only the privilege of the Court, but its solemn duty, to 
interrupt counsel when misstating the testimony to the jury. 
Any other rule would be violative of the proper government 
of the Courts, and leave the Judge powerless, which could 
not be the intention of the law. 

5. The next ground of error is predicated upon the action 
of the Judge, on the request of the jury, desiring to know 
the evidence in relation to the connection of an old man with 
the transaction, when the Court read to them that portion of 
the evidence referring thereto. This Court in Wade vs. The 
State, upon which the error assigned was that the Court erred 
in calling the jury from their room, after they had retired to 
consider their verdict, into the Court room, and reading over 
to them the written testimony as taken down by the Court, 
without the consent of the prisoner’s counsel, and while the 
prisoner was absent: Held, “ This was clearly error. The 
Court had no more authority, under the law, to read over 
testimony to the jury, affecting the life or liberty of the de- 
fendant, in his absence, than it has to examine the witnesses 
in relation thereto, in his absence. The defendant has not 
only the right to be confronted with his witnesses, but he 
has also the right to be present, and see and hear all the pro- 
ceedings which are had against him on the trial betore the 
Court. It is said the presumption must be, that the Court 
read over the testimony correctly, and read over all that was 
delivered against the defendant; therefore he was not injured. 
The answer is, that it was the legal right and privilege of the 
defendant to have been present in Court when this proceed- 
ing was had before the jury, in relation to the testimony de- 
livered against him; and he is to be considered as standing 
upon all his legal rights, waiving none of them.” This case 
is distinguishable from the case at bar, as the prisoner was, in 
contemplation of law, present, and the evidence read over was 
in relation to one not upon trial, and did not, in the opinion 
of the Court, affect the merits of the case; besides, we are 
not prepared to say that the Judge may not, at the request 
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of the jury, in the presence of the prisoner, read over to them 
a portion of the testimony taken down under his order. 
Under the facts in this case, however, we are satisfied that 
this act by the Court is insufficient to set aside a verdict so 
overwhelmingly sustained by the law and facts, 

Judgment affirmed. 


Curtis M. Lowe, plaintiff in error, as. WritraAm A. Raw- 
SON, defendant in error. 


1, The Act of October 13th, 1870, requiring an affidavit of the payment 
of taxes in all pending suits on contracts before June, 1865, applies 
also to pending off-sets, the same being cross-actions; and in such 
cases the defendant must file the affidavit within the time prescribed 


or his plea will be dismissed. 
2. The charge of the Court and the verdict of the jury are sustained by 
the evidence, and the Court did not err in granting a new trial. 


Relief Act of 1870. Partnership. Before Judge JoHN- 
son. Stewart Superior Court. April Term, 1871. 


Rawson sued Lowe upon an open account, for two-thirds 
of the rent of a store for 1865, 1867, 1868 and 1869, 
for $1,000 00, and for certain pork, $58 87. Lowe plead- 
ed set-off for storing cotton in 1863, $316 62, for repairs 
to the store in 1867, 1868 and 1869, $108 25, services 
in closing the business of the firm of Rawson & Lowe, from 
August, 1865, to September, 1870, $500 00, and an account 
for goods, wares and merchandize, sold and delivered in 
1867, 1868 and 13869. When the cause was called, it was 
ascertained that Lowe had not filed the affidavit as to pay- 
ment of taxes required by the Relief Act of 1870. Upon 
motion the Court therefore, struck so much of said set-off as 
accrued prior to 1865. The only material evidence was as 
follows: It was shown on the trial, that Rawson owned 
two-thirds of said store and Lowe the other third, and that 
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its rent was worth $300 00 per annum, and it was occupied 
by Lowe as averred. That Rawson sold the pork and had 
not been paid for it, was conceded, but Lowe said he did net 
sell it to him but to one Adams, while Rawson said it was 
sold to Lowe. Lowe also testified, that his account against 
Rawson for goods was correct, and that he did spend much 
time in closing up their old firm business, and his labor in 
that regard “ was worth $500 00 to said Rawson.” 

The Court charged the jury to find what Lowe’s services 
were worth in winding up the old firm business, and charge 
Rawson with but half of it, for Lowe was properly chargeable 
to the other half. The jury found for Rawson for $726 14. 
Defendant says the Court erred in striking said part of said 
set-off, and in said charge to the jury. 


McCay, Judge. 


We think this case comes within the Act of October 13th, 
1870. An offset is a pending suit; it is a cross-action. At 
common law no offset was pleadable; parties were driven to 
their action. And even now, it is not in the nature of a de- 
fense to the suit, since the defendant may plead it or not at 
his option, and if his debt be the largest he is entitled to a 
judgment for the excess. A set-off is at last but only a form 
of action. It must be distinctly set out; the Statute of 
Limitations applies to it, and sodoall the other incidents of 
asuit. The plaintiff cannot get clear of it by dismissing his 
suit: Code, section 2856. And the very definition given in 
the Code says, “it sets up a demand against the plaintiff :” 
Code, section 2848. 

We think it comes clearly within the reason of the Act of 
October 13th, 1870, and we see no error in the application of 
that Act by the Judge. We think the case was on the whole 
submitted fairly tothe jury. True, the language of the wit- 
ness may perhaps bear the construction put upon it by the 
counsel for the plaintiff. He may not have meant that 
the firm owed him, but he states thg facts out of which the 
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indehtedness arose, and he does not say that there had been 
any settlement or stating of accounts. Indeed, rather the 
contrary appears. We think the verdict of the jury sustain- 
able, and as the Judge has refused to interfere, neither will 


we. 
Judgment affirmed. 


Perry H. OLiver, plaintiff in error, vs. SHipLEy, Roan 
& Company, defendants in error. 


When the plaintiffs attorney asked leave of the Court to take a judg- 
ment in an action brought on an open account against the defendant, 
saying there was no plea filed, the Court replied, he could take his 
judgment at his own risk ; that if there was a plea filed, the judgment 
would be set aside. Whereupon, the judgment was signed by the pre- 
siding Judge, the defendant being in the Court inside of the bar, when 
the plaintiff's counsel was preparing to take the judgment, and part of 
the time, in consultation with him. On the next day, the defendant, 
by his counsel, made a motion to set the judgment aside, on the ground 
that he had then filed the plea of payment to the action, after the judg- 
ment had been signed, but did not state when or how the payment had 
been made. The Court refused the motion to set aside the judgment 
and the defendant excepted: 

Held, That, under the statement of facts disclosed by the record, there 
was no error in the Court below in refusing the motion to set aside the 


judgment. 


Judgment by default. Pleading. Before Judge CLarK. 
Sumter Superior Court. April Term, 1871. 


Shipley, Roan & Company sued Oliver on an open ac- 
count for “ merchandise,” and Oliver acknowledged service. 
At the trial term, plaintiff’s attorney called the attention of 
the Judge to the fact that no plea was filed in said cause, and 
usked for a judgment by default. The Judge said such cases 
could not then be conveniently taken up, but that he could 
take his judgment at his own risk; that if there was a plea 
already filed, the judgment must be set aside. Thereupon, 
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the judgment was entered and signed by the Judge. Dur- 
ing this colloquy, Oliver was within the bar, and part of the 
time, consulting with said plaintiffs attorney. Next day, 
Oliver, by his attorneys, filed a plea of the general issue, and 
that said account was fully paid; but did not say when or 
how it was paid; and counsel stated for Oliver that he hav- 
ing paid said demand, supposed there would be no effort to 
take judgement against him, and therefore had filed no plea 
nor employed counsel; that the cause was called out of 
its order, and he wished now to pay the costs and set said 
judgment aside. The Court refused to set it aside, and that 
is assigned as error. 


Hawkins & Burke; N. A. Surru, for plaintiff in error. 
C. T. Goons, for defendants. 


WARNER, Judge. 


There was no error in the judgment of the Court below, 
in refusing to set aside the judgment on the statement of facts 
disclosed in the record. 

Let the judgment of the Court below be affirmed. 


JoHN McK. Guny, plaintiff in error, vs. N. H. MILueEr, 
defendant in error. 


When Gunn obtained a judgment against Hall in May, 1866, and in June, 
1868, Miller purchased a tract of land from the heirs-at-law of Hall, 
who died after Gunn obtained his judgment against her, and Miller 
claimed a homestead on the land as against Gunn’s judgment: 

Held, That Miller, the purchaser of the land from the heirs of Hall, the 
defendant in the judgment, was not entitled to claim a homestead on 
the land as against Gunn’s judgment. 


Lien of judgments. Homestead. Before Judge Har- 
RELL, Randolph Superior Court. May Term, 1871. 


VoL, xLi11—24, 
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On the 12th of May, 1866, Gunn obtained a judgment 
against Louisa A. Hall, and a fi. fa. issued thereon, on the 
19th of February, 1869, was levied upon certain land as her 
P . Miller claimed said land. 

, trial, plaintiff put in evidence his fi. fa., and showed 
that Mrs. Hall was in possession of said land during 1866, 
left it in the latter part of that year, leaving her children in 
possession, and died while away. Miller put in evidence a 
deed by which, in June, 1868, the sole heirs of Mrs. Hall 
conveyed said land to him in fee simple. And he testified 
that when he bought the land from them he did not know 
there was any judgment against Mrs. Hall. He then put in 
evidence, over plaintiff’s objection for irrelevancy, a petition 
and proceedings thereon, under which Miller had this land 
set aside as his homestead in April, 1869. 

By consent the matter was submitted to the Judge, and he 
held that the land was not subject to the judgment. A new 
trial was moved for upon the grounds that the Court erred 
in allowing as evidence the petition, etc., under which Mil- 
ler claimed said land as his homestead, and in holding that 
the land was not subject, because the Homestead Act of 1868, 
as against this judgment, cannot be enforced without impair- 
ing the obligation of the contract between Gunn and Mrs. 
Hall. He refused a new trial, and that is assigned as error. 





Wiu1aM D. Kippoo, for plaintiff in error. 


H. Frevper, L. 8. Caastian, for defendant, cited 39 
Georgia Reports, 386, 425. 


Warner, Judge. 


The main question presented by the record in this case is, 
whether Miller was entitled to a homestead in the land as 
against the plaintiff’s judgment which was obtained against 
Louisa Hall, who was the owner of the land at the time of 
the rendition thereof. The judgment against Louisa Hall 
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is dated 12th May, 1866. On the 3d of June, 1868, Miller 
purchased the land from T. K. Hall and Eliza R. Young, 
the heirs-at-law of Louisa Hall, the defendant in the judg- 
ment, who died after the rendition thereof. On the 10th of 
April, 1869, Miller applied for and obtained from the Ordi- 
nary of Randolph county a homestead on the land. The Court 
below decided that Miller was entitled to the homestead as 
against the plaintiff’s judgment, to which decision the plain- 
tiff excepted. The Court below erred in holding, and de- 
ciding, that Miller was entitled to a homestead in the land 
as against the plaintiff’s judgment, on the statement of facts 
contained in the record. 
Judgment reversed. 


Wittam C. Sawyer, plaintiff in error, vs. ANDREW J. 
Pace, defendant in error, 


Where the evidence is conflicting and no rule of law violated in sub- 
mitting the facts to the jury, this Court will not interfere with the 
judgment of the Court below in refusing to set aside the verdict, 
on the ground that it is contrary to the evidence. 


New trial refused. Before Judge HARRELL. Randolph 
Superior Court. May Term, 1871. 


Pace sued Sawyer onan open account for $298 70; Sawyer 
pleaded a set-off for $146 40, and Pace obtained a verdict 
for $165 00. Sawyer moved for a new trial upon the sole 
grounds that the verdict was strongly and decidedly against 
the weight of the evidence and contrary to law. The new 
trial was refused, and this is complained of here. 


JoHN T. CLARE, for plaintiff in error. 


Hoop & Kippoo, for defendant. 
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WaRNER, Judge. 


This was an action brought by the plaintiff against the 
defendant on an open account. The parties entered into a 
written contract to cultivate a plantation in Early county, 
for the year 1868, on the terms therein expressed. The 
plaintiff claims that he did not get his share of the proceeds 
of the crop after deducting expenses, etc. After hearing the 
evidence on both sides, the jury found a verdict for the plain- 
tiff, for $165 00. The defendant made a motion for a new 
trial, on the grounds that the verdict was contrary to law, 
and strongly and decidedly contrary to and without evidence. 
The Court overruled the motion for a new trial, and the de- 
fendant excepted. The jury were the proper judges of the 
evidence and the credit of the witnesses examined on the 
trial, and this Court will not interfere to control the discre- 
tion of the Court below in refusing the motion for a new 
trial, on the statement of facts contained in the record. 

Judgment affirmed. 


R. L. Mort, plaintiff in error, vs. Joun L. Mustiay, de- 
fendant in error. 


This Court will not, as a general rule, interfere with the exercise of the 
sound discretion of the Court below, in allowing pleadings and process 
to be amended under the liberal provisions of the Code. 


Amendment of process. Before Judge JoHNSoN. Mus- 
eogee Superior Court. November Term, 1870. 


Mustian filed a bill against Mott on the 31st of December, 
1869, and prayed therein for subpcena, requiring him to ap- 
pear at the next Superior Court of said county. On the 21st 
of April, 1870, the Clerk issued the subpcena, in which Mott 
was required to appear at the Superior Court, “to be held 





- 
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on the fourth Monday in October next.” The defendant 
was served on the 22d of April, 1870. When the cause was 
called, defendant’s counsel moved to dismiss the bill, because 
the process was returnable to October Term, instead of May 
Term, 1870. Plaintiff moved to amend the process by in- 
serting May for October. The Court allowed this amend- 
- ment and overruled the motion to dismiss. This is assigned 
as error. 


Moses & Downrné, for plaintiff in error. The original 
process was void and not amendable: Revised Code, section 


3440; 13th Georgia Reports, 217. 


H. L. Benning, for defendant. The mistake was amend- 
able: 35th Georgia Reports, 156, 269. Informality, etc., 
does not vitiate: Revised Code, section 4118. Motion comes 
too late: Revised Code, section 4132. 


WARNER, Judge. 


This was a motion to dismiss a bill pending on the equity 
side of the Court. It appears from the record, that the bill 
was filed on the 31st of December, 1869, and the process at- 
tached thereto required the defendant to appear on the fourth 
Monday in October, 1870, and was served on the defendant 
22d of April, 1870. The complainant moved to amend said 
process, so as to make it returnable to the May Term of the 
Court, 1871, and have an alias subpena issued, returnable 
to said term; which motion the Court allowed, and refused 
to dismiss the bill; whereupon» the defendant excepted. 
Under the liberal provisions of the Code, as to amendments 
of pleadings and process, there was no error in the Court in 
allowing the amendment of the process, and this Court will 
not interfere with the exercise of its discretion in doing so in 
this case, and refusing to dismiss the complainant’s bill. 

Judgment affirmed. 











SUPREME COURT OF GEORGIA. 
Stapler vs. Burns. 


Wi11aM L. Srapter, plaintiff in error, vs. Josern F. 
Burns, defendant in error. 

Under section 3755 of the Code blank indorsements of negotiable paper 
may always be explained between the parties themselves, and when 
taken with notice of dishonor, or of the actual facts of such indorse- 
ment; and where one indorsed a note payable to his order, with the 
distinct agreement that he did so only to pass the title, and that he was 
to be under no liability as indorser, and the plaintiff in the suit took 
the paper with full notice of the facts: 

Held, That the Court erred in sustaining a demurrer to a plea fully set- 
ting up this defense by the indorser. 


Parol evidence. Indorsers. Before Judge JOHNSON. 
Muscogee Superior Court. November Term, 1870. 


Burns averred that Stapler owed him $1,603 and interest, 
because on the 11th of May, 1866, A. Gammell gave Stap- 
ler his promissory note, whereby he promised to pay said 
sum to the order of Stapler one day after date, and then and 
there Stapler indorsed said note and delivered it to Burns. 

Stapler pleaded that said note was made by Gammell pay- 
able to Stapler’s order, and Stapler, for accommodation and 
without any consideration, transferred the note to one Mark- 
ham, and indorsed the same for negotiability alone, with the 
understanding and agreement with Markham that Stapler 
was not to be liable on said indorsement, and Markham 
transferred said note to Burns by delivery. At the time of 
this last transfer Markham and Stapler told Burns that said 
indorsement of Stapler was made merely to make said note 
negotiable, and that Stapler was not to be in any way liable 
as indorser on said indorsgment, and Burns took said note 
with the understanding and agreement that Stapler was not 
to be bound by said indorsement. 

This plea was demurred to, and the demurrer was sus- 
tained. That is assigned as error. 


BLANDFORD & THORNTON, for plaintiff in error. 


No appearance for defendant. 
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McCay, Judge. 









We can only suppose this demurrer was sustained in the 
haste of pressing business on the Circuit. ° 

The Code, section 3755, is plain and emphatic, and how- 
ever questionable may be the policy of it, and however the 
rule of the common law may be, the will of the law-making 
power of this State must be the rule of action for us. 
Judgment reversed. 








Lucy M. Tompson, plaintiff in error, vs, R. J. Moses, de- 
fendant in error. 






Where one filed his petition to be declared a voluntary bankrupt, and ten 
days thereafter a tract of land belonging to him was sold by the sheriff, 
under a fi. fa. from a Court of this State against the petitioner, which 
had been previously levied, and the petitioner was afterwards declared 
a bankrupt, but died before the proceedings in relation to his bank- 
ruptcy were concluded : 

Held, That the sale by the sheriff was a good sale, and divested the title 
of the bankrupt; that no title to the property ever vested in the 
assignee, and the purchaser at the sheriff’s sale got a good title, even 

as against the wife’s right of dower, under the laws of this State. 












Lien. Dower. Bankruptcy. Before Judge JoHNsoN. 
Muscogee Superior Court. November Term, 1870. 














Mrs. Thompson, on the 1st of September, 1869, prayed 
for the appointment of commissioners, to assign her dower 
in certain land, of which she averred her husband, D. B. 
Thompson, died seized and possessed. Moses objected, for 
the following reasons: In the fall of 1867, Robert Hays 
obtained a judgment against said D. B. Thompson, in the 
Superior Court of said county. Said land was levied on by 
a fi. fa. issued upon that judgment and other fi. fas., on the 
3d of April, 1868, and after due and legal advertisement, 
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said land was sold on the 5th of May, 1868, to Moses, at a 
legal sheriff’s sale. The sheriff made Moses a deed and put 
him in possession, and Moses ever since has been in posses- 
sion of said land. On the 3d of May, 1868, D. B. Thomp- 
son filed his petition in the United States District Court to 
be adjudged a bankrupt, and on the 19th of May, 1868, was 
so adjudged, and all his property was then and there assigned 
to one Sharman, as his assignee in bankruptcy. Sharman 
filed his petition in the United States District Court to va- 
cate said sale, and on the 30th of March, 1870, the sale was 
there affirmed by a decree. D. B. Thompson lived several 
months after Moses bought and had possession of said land, 
and said Thompson did not die seized and possessed of the 
same. These reasons were demurred to, but the Court over- 
ruled the demurrer; and the statements being conceded to 
be true, the Court dismissed the application. This is as- 
signed as error. 


H. L. Benn1rn@, for plaintiff in error. Dower at common 
law: 2 Bl. Com., 129; by our statute, Cobb’s N. D., 171, 
179; 28th Ga. R., 478; Revised Code, sec. 1753. Dower in 
Georgia without seizure and possession at death: 40th Ga. 
R., 32; Davis vs. King, last term. Dower is favored: 37th 
Ga. R., 492. Liens are postponed for dower: R. Code, sec. 
1759; 37th Ga. R., 492; 38th, 1. The sheriff’s sale was 
void, because after petition filed: Bankrupt Act of 1867, 
sec. 14. Title went to assignee subject to dower: 1st G. and 
J., 232; James’ Bankrupt law, 38; Rice’s Bankrupt law of 
15th June, 1871; Rice’s Bankrupt law of January 2d, 1871. 


M. H. Banprorp; R. J. Mosss, for defendant. 


McCay, Judge. 


We decided in the case of Sharman vs. Howell, 40th Geor- 
gia, 257, that the application of a defendant in execution to 
be declared a bankrupt, did not affect the right and duty of 
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a sheriff to sell property levied on at the date of the petition. 
The lien of the judgment is preserved by the bankrupt law, 
and it is at the option of the plaintiff in the judgment to pro- 
ceed with his execution, or to go into the Bankrupt Court and 
prove his debt. On looking more closely in the subject, we 
are fully satisfied with our decision in that case. Under the 
Bankrupt Act of 1840, the Supreme Court of the United States 
held this very position: Swazers, assignee, vs. Best, 3d How- 
ard Reports, 161. The Act of 1869 is, in this respect, very 
much the same. No case of this kind, under the Act of 
1867, has come before the Supreme Court, so far as we know. 
But the decisions of the District and Circuit Judges have been 
uniformly in accordance with the view we have taken: See 
Bump on Bankruptcy, 362; 1 Bankrupt Register, 150, 167; 
2 Bankrupt Register, 150. We do not say that the Bank- 
rupt Court may not, if it becomes necessary to a proper dis- 
position of the bankrupt’s effect, compel the judgment-credi- 
tor, who has made a levy, to come into that Court, by special 
proceedings against him for the purpose. But we are clear 
that, in ordinary cases, the sheriff may proceed with a levy 
made before the petition is filed. If this be the law, the title of 
the defendant in fi. fa. was divested by the sheriff, and never 
passed at all to the assignee. By our Code, section 1753, the 
wife only has dower in the lands of which her husband died 
seized. At his death he had neither title, possession nor right 
in this land, and the wife’s right of dower did not attach, for 
the simple reason that the land had been sold by the sheriff, 
and the title, without qualification, had gone to the pur- 
chaser. 

We incline to agree with the argument of the counsel for 
the plaintiff in error, that the Code, section 1753, is to be 
construed in harmony with the previous Acts in reference 
to dower, and that the right of the widow to dower must be 
divested by some of the modes provided by the Acts of 1826, 
1842, or other Acts; for by the Code, section 1754, a naked 
conveyance of the title in trust for creditors, as is the case of 
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an assignee in bankruptcy, does not, as it seems to us, bar 
the right of dower, if the husband dies before the property 
is sold, and passes to a purchaser under the bankrupt law. 
Under our Act of 1842, a sale by the sheriff does this; but 
a mere seizure would not do so. We do not, however, care 
to go fully into this question, since under the Act of 1842, 
(Cobb’s Digest, 179,) the wife’s right of dower was, in this 
case, barred by the conveyance of the sheriff, in pursuance of 
a sale under legal process, and the assignee never took any 
interest. 
Judgment affirmed. 


M. C. McCann et al., plaintiffs in error, vs. THompson C. 
Brown, defendant in error. 


When partitioners, appointed by the Court to make partition of land, re- 
port that it cannot be equally divided, and recommend a sale of the 
land for division, it is the legal right of the defendant to caveat the re- 
turn of the partitioners, and to introduce evidence to show that a fair 
and equitable division of the land can be made by metes and bounds 
without ordering a sale of the land for division. 


Partition of land. Before Judge JoHNson. Marion Su- 
perior Court. April Term, 1871. 


Brown averred that he owned an undivided half, and Mrs. 
McCann and her children the other undivided half of a speci- 
fied lot of land, and prayed the appointment of commission- 
ers to partition it. Five persons were appointed “ to lay off 
and divide the lot.” On the 31st of August, 1870, three of 
them returned that they found the south half was worth 
$100 00 more than the north half, and therefore “ assigned 
south half to Martha McCann, she paying fifty dollars, and 
north half to Thompson C. Brown.” The Court ordered 
the commissioners to divide the land according to law, by 
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metes and bounds, and make return to the next term of the 
Court. In April, 1871, three of them (two of this three be- 
ing two of the three who made the first return) returned that 
‘said land could not be equally divided between said parties 
agreeably to law,” and recommended a sale of the land. 
Counsel for Mrs. McCann and children, traversed the re- 
turn by averring that said land could be divided by metes 
and bounds without injury to the value of either half, and 
proposed to try that issue. The Court refused to hear any 
evidence, and ordered the land sold for a division of the pro- 
ceeds, All this was done at the term to which this last re- 
turn was made. This is assigned as error. 


B. B. Hinton, for plaintiffs in error. 


M. H. BEAvForp, for defendant. 


WARNER, Judge. 


This was an application to the Superior Court for partition 
of lot of land number one hundred and seventy, in Marion 
county. The partitioners appointed by the Court to make 
partition of the land, reported to the Court that it could not 
be equally divided between the parties agreeable to law, and 
recommended a sale of the land for division, to which report 
of the partitioners, the defendant filed objections in writing, 
alleging that said land could be equitably divided between 
the parties by metes and bounds without injury to the value 
thereof. The Court, without hearing any evidence in regard 
to that question, ordered a sale of the land on the report of 
the partitioners, to which the defendant excepted. It was 
the legal right of the defendant to caveat the return of the 
partitioners, and the Court should have heard evidence as to 
whether a fair and equitable division of the land could have 
been made by metes and bounds, and if from that evidence 
offered by the parties in interest, it should be proved to the 
satisfaction of the Court that a fair and equitable division of 
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the land by metes and bounds could not be made, then to 
order a sale of the land: Code, sections 3925, 3927. 


Judgment reversed. 


R. F. Moore, guardian, plaintiff in error, vs. J. M. GIL1, 
administrator, defendant in error. 


Where on a bill filed by an executor for direction, and for the distribu- 
tion of the assets to which the heirs, legatees and creditors were par- 
ties, there was a final decree distributing the assets : 

Held, That the widow and minor children were not entitled to a bill of 
review, on the ground that no homestead and exemption was decreed 
to them according to the Constitution and laws of the State. 

If they were entitled to such a homestead at the date of the decree, they 
should have set it up; and if they were not, any subsequent law will 
not, without express words, be held to authorize the decree to be 
opened, so as to let in the claim. 


Estoppel. Homestead. Before Judge Jonson. Marion 
Superior Court. April Term, 1871. 


This was a bill by Moore, guardian of Willie Baldwin, 
son of Charles J. Baldwin, deceased, contained the following 
averments: Charles J. died testate, in April, 1867, leaving 
real estate worth $2,440 00, and personalty worth $2,372 00. 
In May, 1867, Gill was appointed and qualified as his ad- 
ministrator, cum testamento annexo. Gill obtained an order 
from the Ordinary for the sale of said property, and did sell 
it all. Then Gill filed a creditor’s bill, to the September 
Term, 1869, of the Superior Court of said county. In Oc- 
tober, 1870, a decree was had under said bill, whereby Gill 
was required to pay to A. V. Boatrite, in right of his wife, 
$1,341 39, with interest from the 17th of March, 1870, asa 
preferred debt, and to pay the balance of the proceeds of said 
sale to the other creditors pro rata. The decree directed that 
Gill should not pay said debt to Boatrite, until Boatrite 
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should give security to repay the money if said decree should 
be set aside. Boatrite gave the bond and Gill paid him 
$1,100 00. But Gill made this payment after he was fully 
advised that Mrs. Baldwin, for herself and three minor chil- 
dren, had applied for an investment of part of the cash, as a 
homestead for her and said minor children. This applica- 
tion was in the name of Gill, as administrator, and was made 
in November, 1870, and approved by the Ordinary in De- 
cember, 1870. The Ordinary ordered Gill to invest $2,- 
000 00, in specie, for a homestead for complainant. Before 
the rendition of said decree, the General Assembly had passed 
a bill authorizing administrators, etc., to make such invest- 
ment; but this was unknown to complainant. Said sale 
produced, say $5,500 00, of which say, $2,400 00 is in.hand. 
It occurred before the passage of Homestead Act. To com- 
ply with the order of the Ordinary will require all the cash 
in Gill’s hands, and what he has paid to Boatrite. The 
prayer was that Boatrite repay Gill, and that Gill be ordered 
to make the investment required by the Ordinary. The 
Chancellor dismissed the bill for want of equity. That is 
assigned as error. 


B. B. Hinton, for plaintiff in error. 


JoHN Peasopy; M. H. BLANpForp, for defendant. 


McCay, Judge. 


The bill in this case shows no legal reason why the solemn 
judgment of the Court, in the creditor’s bill or bill for mar- 
shalling the assets of the estate, should be set aside. In such 
a bill, all the parties in interest are presumed to have been 
parties. This bill does not allege to the contrary, or that 
there was any fraud or other reason why the judgment, 
solemnly had upon all the issues arising upon the distribu- 
tion of the assets of the estate, should be opened. No rule 
is better settled, nor is there one more consonant with the 
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public interest, than the settled doctrine that the judgment 
of a Court upon a matter in issue between the parties, is con- 
clusive of their rights. It may be that the judgment was 
not a proper one; but the law furnishes the means for its 
correction, if wrong, by writ of error, and it would be a 
reckless disregard of the public interests, as well as a viola- 
tion of the rights of parties, to permit a matter settled by a 
judgment, to be opened and reinvestigated, unless there was 
fraud, accident, etc. A mere failure to set up a right when 
the issue involves it, is not a ground for opening the judg- 
ment. The complainant must show fraud, accident, etc., 
unmixed with any negligence upon his part. The fact that 
the General Assembly has passed a new law upon the sub- 
ject of the homestead, cannot affect the question. Even if it 
were competent for the General Assembly to alter, by its 
Acts, the rights of the parties as fixed by the judgment, the 
Act of 1870 is not, in its terms, retrospective, so as to apply 
to a case settled by a solemn decree of a Court of equity. 
The settled rule for the construction of statutes, is not to 
give them a retrospective operation, unless the language so 
imperatively requires. 

Judgment affirmed. 























Epwakrp S. Rowand, plaintiff in error, vs. W. A. RAN- 
soME & CoMPANY, defendants in error. 







(LocuraNE, Chief Justice, having been of counsel below would not preside.) 





Unless it is apparent that the presiding Judge of the Court below has 
violated some legal or equitable rule in refusing to grant an injunction, 
this Court will not interfere with the exercise of his discretion. 







Equity. Injunction. Before Judge Jounson. Muscogee 
Superior Court. June, 1871. 
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Rowland vs. Ransome & Company. 


Rowland, of New Haven, Connecticut, made the following 
complaint: In 1859 he sold Coleman goods for $369 75, 
and took his note therefor, sued upon this note and ob- 
tained judgment in March, 1867, but as yet has not collected 
the money. In 1863, Coleman, to defraud Rowland, made 
a false, ex parte statement to the Chancellor, that his wife 
had a separate estate, and procured himself to be appointed 
her trustee. She never had any trust property but about 
$300 00 worth, and that Coleman reduced to his possession 
between their marriage and the giving of said note. 

In April, 1866, after Rowland sued Coleman, Mrs. Cole- 
man and Ransome & Company, of New York city, knew he 
owed said debt and was sued therefor, and yet they all com- 
bined to hinder and delay Rowland from collecting his said 
debt, and to execute this said purpose, Coleman and his wife 
assigned to Ransome & Company a certain stock of goods in 
Coleman’s possession, it being all his property, subject to 
levy and sale. Ransome & Company accepted the deed, ap- 
pointed Coleman their agent, with authority to dispose of 
said property as he pleased, and left them under his absolute 
and exclusive control. This was carefully concealed from 
Rowland. 

In August, 1867, Mrs. Coleman filed a bill against Cole- 
man and Ransome & Company, to set aside said assignment 
and have said property declared a part of her trust estate, 
and under the prayer of said bill the goods were put into the 
hands of a Receiver. The Receiver sold the goods, and 
holds $1,100 00 subject to the order of the Court. The case 
of Mrs. Coleman against Coleman and Ransome & Company, 
resulted in a decree that Ransome & Company were entitled 
to the proceeds of said goods. Coleman is insolvent, Ran- 
some & Company reside out of this State, and have no prop- 
erty here. He prayed that the Receiver should not pay out 
the proceeds to Ransome & Company ; that another Receiver 
be appointed to hold said fund pending this litigation; that 
the appointment of a trustee and said assignment be set aside, 
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and for general relief. Jurisdiction was fixed by averring 
Rowland’s solicitors and agents resided here. To this bill 
was attached copies of the papers alluded to. It was veri- 
fied by Rowland’s solicitor, who swore that the facts stated 
as to recovering said judgment and other proceedings at com- 
mon law, and the amount stated to be due on the judgment, 
are true to the best of his knowledge and belief; that he 
had control of the judgment, and knew the facts better than 
his client. The Chancellor, when this bill was presented to 
him, refused to grant the injunction, etc., and that is assigned 


as error. 


L. T. Downtne, R. J. Moses, for plaintiff in error. 


CHAPPELL & RussELL; BLANDFORD; FARRAR & THOM- 
as, by E. Tuomas, Suirah & ALEXANDER, for defendants, 


WARNER, Judge. 


This was an application to the Judge of the Superior Court 
for an injunction, which was refused, whereupon the com- 
plainants excepted. On reading the allegations in complain- 
ant’s bill, and the affidavit of the complainant’s solicitor 
thereto, this Court will not control the discretion of the Court 
below in refusing the injunction prayed for in this case. 

Judgment affirmed. 


Wituram D. Prerce ef al., plaintiffs in error, vs. W. K. 
DeEGRAFFENRIED, defendant in error. 


Where one, who was not, in fact, the head of a family, applied for a 
homestead as such, under the Act of 1868, and the same was laid off 
to him, and being in possession thereof, it was levied upon to satisfy 
a fi. fa. against him, and he dying, the homestead was claimed by his 
heirs-at-law : 

Held, That on the trial, it was not error in the Court to reject the ex- 
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emplification from the Ordinary, laying off the homestead, the claim- 
ants not pretending that they claimed under the family. 

In aclaim case where the defendant in fi. fa. is in possession at the date 
of the levy, the claimant cannot defeat the plaintiff in fi. fa., by show- 
ing title in a third person not a party to the record. 


Claim. Homestead. Before Judge Cote. Houston Su- 
perior Court. December Term, 1870. 


DeGraffenried’s fi. fa. was levied on certain land as the 
property of Arthur Watson. Pierce e¢ al. claimed the land, 
The fi. fa. was read in evidence, and it was shown that Ar- 
thur Watson lived on the premises at the date of the levy, 
and died there; he was a bachelor with no family except 
hired servants. 

Claimants showed that certain bastards had been sworn to 
Watson, but that he did not recognize them as his. And 
they offered to show that he had had this land set apart as 
his homestead. But claimants not pretending that they 
claimed under this homestead, or were part of Watson’s 
family, the Court rejected the evidence. The property was 
found subject. Error is assigned upon the rejection of said 
evidence. 


Warren & Grice, for plaintiffs in error. 


Por, Hau & Por, for defendant. 














McCay, Judge. 


This was a claim case under our statute. It was in proof 
that the defendant in execution was in possession at the date 
of the levy. The burden, therefore, of showing ¢iéle in the 
claimant was upon the claimant: Code, section 386. The 
claimant is required to make oath to the property: Code, 
section 3675. The form of the oath being in use is, that 
“the property levied on is not the property of the defendant, 
but is the property of the claimant.” And that is the issue 
in every claim case under a levy of an execution from an 


VoL, xLi1I—25. 
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ordinary judgment: See Forsyth vs. Marberry, R. M. Charl- 
ton, 324; Robison vs. Schley & Cooper, 6th Georgia, 515; 
Beers et al. vs. Darwin’s executors, 8th Georgia, 556. In all 
these cases it is held in accordance with what we have stated 
to be the issue, that the claimant must prove title in him- 
self, and that he cannot defeat the plaintiff in fi. fa. by show- 
ing an outstanding title in third persons. Here the claim: 
ants do not pretend to claim title under the wife or children 
of the defendant, and the record from the Ordinary could 
only show a title in them. That title it is for them to en- 
force and insist upon, and not strangers, We see, therefore, 
no error in the ruling of the Court excluding the record lay- 
ing off a homestead. Had the claimants stated that they ex- 
pected to connect themselves with this record, to show that, 
under it, they had acquired title, it would be admissible. 
But, so far as appears, they do not claim under it. They are 
not the heirs of the wife and children, nor are they, so far as 
appears, in any way connected with them. It is a simple 
attempt to defeat the plaintiff’s levy by showing title in an 
outside claimant, not in the record, as a party. We there- 
fore affirm the judgment in this case, since if the record from 
the Ordinary was properly excluded, the plaintiff in fi. fa. 
was clearly entitled toa verdict. He had proven the defend- 
ant in possession at the date of the levy, and there was noth- 
ing to rebut this prima facie right. We do not go into the 
other questions made, as in the view we have taken of the 
case, they are immaterial. 

Judgment affirmed. 
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Thornton vs. Gibson. 


B. A. THornton, Receiver, plaintiff in error, vs. TAYLOR 
F. Greson, defendant in error. 


(Locuranet, Chief Justice, said he was related to one of the parties by former 
marriage, but consented to preside.) 


When the issue before the Court and jury is whether there was an exist- 
ing partnership, or no partnership between certain parties, and there 
is any evidence either for or against the existence of the alleged part- 
nership, that question should be submitted to the jury, and it is error 
for the Court to grant a non-suit where there is any evidence for the 
jury to consider in relation to that fact. 


Non-suit. Partnership. Before Judge Cote. Crawford 
Superior Court. April, 1870. 


“ Beverly A. Thornton, Receiver of the estate of J. A. 
Ralston,” averred that Taylor F. Gibson was indebted “ to 
him ” $500 00 for rent of a store for a year, from the first 
of October, 1866. The defendant pleaded the general issue 
and actio non, because in August, 1866, he and Thornton 
and A. W. Gibson, agreed to go into partnership as mer- 
chants in Macon, and that Thornton, who controlled stores 
as administrator of Ralston, should select a store for the 
partnership, and he did reserve a store (but not the one he 
agreed to reserve) for said firm ; the firm dissolved before the 
first of October, 1866, never occupied the store, but it was 
kept by Thornton as such administrator. On the trial it was 
shown by plaintiff that one of the Gibsons applied to Thorn- 
ton for a store for the Gibsons, saying they wished to move 
to Macon, to put in $5,000 00 apiece and merchandise as 
partners, and that Thornton said he could furnish a store, 
and wished to put in $5,000 00 and become their partner. 
To this they agreed. He did not get for them the store 
which they wanted, but reserved another, at $2,500 00 per 
annum, which belonged to said estate. Circumstances pre- 
vented the Gibsons from moving to Macon, and defendants 
wrote Thornton, telling him to rerent the store as best he 
could, aud that he, Thornton, should loose nothing by rea- 
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son of renting it for less than $2,500 00. Thornton did 
rerent it for $2,000 00, and that was all that then could be 
had for it, it being past the season for renting. 

Farther, plaintiff testified that he did propose to put in 
$5,000 00 and become a member of the firm when the Gib- 
sons should come to Macon and begin business, and to this 
the Gibsons assented ; there was no partnership and there 
was to be none until they came to Macon and began busi- 
ness, then Thornton was to put in $5,000 00, which he had 
always been ready to do. 

Here plaintiff closed and the Court non-suited his cause 
upon the ground that he had shewn that the store was ren- 
ted to a firm, and not to defendant individually. That is 
assigned as error. 


F. F. Best, for plaintiff in error. 


S. Hatt, for defendant, no time being specified for part- 
nership to begin, it begins at once: Revised Code, section 
1881; Story on P., section 194. All partners must be sued 
together: Revised Code, section 3272, 3274, 1888, 1889; 
1 Ch. Pl., 42. One may not at law sue his partners: Story 
on part., sections 221, 234; 2 Bos. and Pal., 120, 124, note C. 


(The failure of the record to reach this Court at last term, 
in time, postponed the cause to this term.) 


Warner, Judge. 

This was an action brought by the plaintiff, as the Receiver 
of the estate of J. A. Ralston, against the defendant, to re- 
cover the sum of $500 00, alleged to be due the estate of 
Ralston, for the rent of a store-house in the city of Macon. 
The defendant plead, that at the time the store-house was 
rented, there was a copartnership existing between the plain- 
tiff, in his individul capacity, and the defendant, and one 
Aurelius Gibson, to do business as merchants, in the city of 
Macon, which copartnership was afterwards dissolved. On 
the trial of the case, after the plaintiff had closed his evi- 
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dence, the defendant demurred thereto, and moved the Court 
to grant a non-suit, on the ground that the plaintiff’s evi- 
dence showed the existence of a partnership as alleged by the 
defendant, at the time the store-house was rented. The 
Court granted the non-suit, and the plaintiff excepted. 

1. This was a demurrer to the plaintiff’s evidence, and the 
question for the decision of the Court upon that demurrer, 
was not as to the preponderance of the evidence in favor of 
the partnership, but whether there was any evidence denying 
the existence of the partnership at the time the store-house was 
rented. If there was any evidence on which the jury could 
have found that there was no partnership, then they should 
have been allowed to consider and pass upon that evidence: 
Tison vs. Yawn, 15th Georgia Reports, 491 ; Biggers vs. Pace, 
5th Georgia Reports, 172. Thornton states in his answer to 
interrogatories, “that there was a proposition made by him, 
that when the defendant and his brother should come to 
Macon and commence business, that he would put in $5,- 
000 00 as a partner, to which the defendant assented ; there 
was no partnership, and there was to be none until they came 
up to Macon and commenced business ; they never came, and 
there never was any partnership formed.” It was error in the 
Court sustaining the demurrer to the plaintiff’s evidence as 
disclosed by the record, and granting the non-suit. The 
question of partnership or no partnership should have been 
submitted to the jury, under the evidence in this case. 

Let the judgment of the Court below be reversed. 


Patrick KERwIN, plaintiff in error, vs. JAMES & Cum- 
MINGS, defendants in error. 


Where Kerwin rented the premises of Cummings by the month, com- 
mencing on the 7th of May, with the understanding that he would keep 
them until October, and the agent of Cummings, who made the con- 
tract, testified that the renting was only to the lst of October, but 
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there was also evidence, to-wit: the regular receipt of the rent, 
monthly, on the 7th of the month, that the renting was until the 7th 
of October: 

Held, That whether the renting was to the Ist or the 7th of October» 
was a question of fact for the jury, and they having found for the plain- 
tiff, and the Court below having refused a new trial, this Court will 
not, under the facts as they appear in the record, disturb the judg- 
ment. 


New Trial. Before Judge Cote. Bibb Superior Court 
October Term, 1870. 


On the 3d of October, 1870, James & Cummings sued out 
a warrant against Kerwin, as their tenant, holding beyond 
his term. He filed his affidavit that his term had not ex- 
pired. On the trial, one of the plaintiffs testified that he 
authorized one Whippler to rent the premises till the 1st of 
October, 1870, at $10 00 per month. Whippler testified that 
on the 7th of May, 1870, he rented the premises to defend- 
ant at $10 00 per month, and that after the contract was 
closed, he remarked to defendant, “I suppose you will keep 
it until October?” and he said, “Certainly.” He collected 
the rent monthly, on the 7th of each month. When he col- 
lected rent on the 7th of September, defendant said, “ What 
about the rent for next year?” and he replied that, as long 
as he controlled the house, he could have it. A few days 
afterwards, plaintiffs told Whippler that they had sold the 
house and he ‘would have nothing to do with it after the 1st 
of October, and he told defendant that his agency expired 
on the Ist of October. The defendant offered to pay the 
rent up to the 7th of October, if Whippler would give him 
a receipt up to that date, but he would not. There was no 
agreement as to the rent for the fractional part of the month, 
but the renting was by the month, to end on the Ist of Oc- | 
tober, 1870. The defendant testified substantially as did 
Whippler, but claimed that by the first contract his renting 
was to expire on the 7th of a month, and that by the second 
contract, he had rented the premises for another year. And 
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he introduced a witness to give aid to those positions, by de- 
tailing conversations between the parties. He put in, also, 
his receipts for rent up to the 7th of September, 1870. Each 
was for “one month’s rent, $10 00,” and each was dated on 
the 7th of the month when the payment was made. The 
jury found for plaintiffs. Defendant moved for a new trial 
upon the grounds that the verdict was contrary to law and 
strongly and decidedly against the weight of the evidence. 
The Court refused a new trial, and that is assigned as error, 


Lyon, DEGRAFFENRIED & IRVIN, for plaintiff in error. 
A. W. Persons; A. O. Bacon, for defendant. 
McCay, Judge. 


This case turns wholly on the evidence. If the renting 
was only till the 1st of October, the finding is right; if till 
the 7th, it is wrong. We incline to think that the weight 
of the evidence is against the verdict, but there is clearly evi- 
dence on the other side. Mr. Whippler testifies, positively, 
that the tenantey was, by the bargain, to expire on the Ist 
of October. Perhaps the jury gave more weight to this state- 
ment, than they did to the statements of the other witnesses, 
This it was their right to do, especially as the others were 
parties and this witness had no interest. As we have so often 
said, the jury is the tribunal to determine the facts; and un- 
less their decision be such as to show passion, mistake, preju- 
dice or misconception, if the Judge below refuses to interfere, 
it must be a peculiar case to justify this Court in doing so. 

Judgment affirmed. 
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Doyle e¢ al. vs. The Trustees, etc. 


P. W. Dov e e ai., plaintiffs in error, vs. THe TRUSTEES 
OF THE AFRICAN MeEtHopisT CauRCH ef al., defendants 
in error. 


(Locurang, Chief Justice, did not preside in this case because he was counsel 
below.) 


1. When there is no error in the ruling of the Court in refusing a new 
trial and the verdict is right under the law and facts of the case, this 
Court will not interfere with its discretion in refusing to set it aside. 

2. If parties*settle a cause by an agreement, part of which is that the 
sheriff shall sell the property in dispute and divide the proceeds be- 
tween the parties, and said settlement is made the judgment of the 
Court, the sale by the sheriff under said agreement is not a judicial 
sale. (R.) 


Sheriff’s sales, etc. Before Judge Cote. Bibb Superior 
Court. October Term, 1870. 


The trustees of the Methodist Episcopal Church, South, 
brought ejectment and proceeding to oust tenants holding 
over against the trustees of the African Methodist Church, 
for a vacant lot in Macon. On the 10th of January, 1870, 
that cause was disposed of by the following consent and or- 
der: ‘The above case is settled on the following terms, to- 
wit: The lot of land in dispute shall be sold by the sheriff 
of Bibb county, on the first Tuesday in February, next, after 
advertising the same once a week, in the daily Telegraph and 
Messenger, until day of sale; terms of salecash. After pay- 
ment of the costs of the above suit and expenses of sale, the 
balance of the money arising from the sale, be equally di- 
vided between the Methodist Episcopal Church, (to be paid 
to Peter Solomon) and the African Methodist Church, (to be 
paid to Jefferson Long.) JAMES JACKSON, 

Attorney for Methodist Episcopal Church, South. 
O. A. LOCHRANE, 
Attorney for African Methodist Church. 

Ordered that the above settlement be and the same is here- 

by made the judgment of the Court.” This agreement and 
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order was entered upon the minutes of the Court, the sheriff 
advertised the property accordingly, and on the first Tues- 
day in February, 1870, at the Court-house, within the legal 
hours of sale, offered the lot for sale, and knocked it down 
to Doyle at $600 00. Very soon afterwards the sheriff was 
notified by counsel not to make Doyle a deed, because they 
intended trying to set said sale aside upon the ground that 
he had combined with Doyle, and sold said property hur- 
riedly, for less than its value, fraudulently. The gheriff did 
make Doyle a deed and put him in possession. Meanwhile 
counsel procured an order from Judge CoLE, in Chambers, 
that the sheriff should stop, but the sheriff had no notice of 
this till after he had made the deed and put Doyle in posses- 
sion. The trustees then combined and filed a bill against 
Doyle and the sheriff to set aside the deed, and to have said 
land re-sold, They averred that by consent the sheriff knock- 
ed off the land for $600 00 to Doyle, when others were try- 
ing to bid higher, and when others still were coming to bid, 
and when the land was worth $2,000 00. Further, they 
averred that, as this sale was by said consent order, and not 
under a fi. fa., it had no validity till it should be affirmed 
by the Court upon a report of the,same being made by the 
sheriff to the Court. 

Doyle and the sheriff denied all fraud. At the trial it 
was shewn that the offering of the land occurred at the usual 
place of sheriff’s sales, at 113 o’clock, A. M., on said first 
Tuesday in February, which was an extremely cold and 
windy day; that the same was made under said consent or- 
der, and that Doyle bid it off at $600 00, paid the money, 
and was put in possession by the sheriff, all on that day. 
The evidence as to the fairness of the sale was as follows, 
substantially : 

Solomon testified that on said day he went to the Court- 
house to attend said sale, and went into the City Hall to 
wait for the sheriff, took up a newspaper and remained there, 
reading, about thirty minutes. He intended making the land 
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bring $1,000 00 or $1,500 00, (thinks it worth $1,000 00,) 
but it was sold by the sheriff while he was in the City Hall. 
He thinks if the sheriff had “cried” in the usual tone of 
auctioneers he would have heard him, but he did not hear 
him. 

Long testified that, as one of the trustees of the African 
Methodist Church, he went to said sale; in going he saw the 
sheriff reading out of a paper, and before he could get to 
the Hall the sheriff had knocked off the land to Doyle. He 
intended making the property bring $1,000 00, which it is 
worth. He thought the sheriff did not “cry ” the property 
long enough. Before the sale Doyle told Long he would 
run up the lot to $1,000 00, but on the night before the sale 
Doyle told him he would not give that much for it. 

Two other witnesses, Adams and Blake, testified that 
when within forty steps of the hall, they saw the sheriff read 
from a newspaper, and then begin to “cry” the property ; 
they quickened their pace, and just as.they reached the steps 
of the hall, the sheriff knocked off the property. They thought 
the time between when he read and knocked off the property 
was not longer than a minute and a half. They admitted 
that property frequently sold at sheriff’s sale for much less 
than its value, sometimes for not over half its value. 

Another witness testified, that when the sheriff came to 
the hall, he told the persons present, eight or ten, that he 
was going to sell this land, and asked them to come and bid. 
He sold from the steps, and these persons were against the 
side of the house below him, to shield them from the wind. 
It was blowing very hard and it was difficult to hear. He 
thought the sale did not occupy as much time as is usual at 
sheriffs’ sales of valuable property; did not remember that 
but one bid was made. He was asked if he did not ask the 
sheriff to give him a chance to bid before he knocked off the 
lot, but he said if he did so, it was in jest, as he had no idea 
of bidding. 

The sheriff testified that he read the advertisement in his 
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usual tone on such occasions, received a bid of $500 00 from 
one Murphy, “cried” it; soon after, Doyle bid $600 00, he 
“cried” that, and called on the bystanders to raise the bid 
or he would knock off the land. Waiting long enough and 
observing no disposition to bid higher, he knocked it off to 
Doyle. He said the sale was fair and without any collusion 
so far as he knew; he had no interest and never had any in 
the sale. He spoke loud enough for any of the bystanders 
to hear him if they had listened. Fifteen or twenty persons 
were present at the sale. He did not knock off the property 
sooner because he saw Adams and Blake coming. He did 
not go to the hall with Doyle and Murphy. He was noti- 
fied by counsel not to make Doyle a deed; but being advised 
by Doyle’s attorney, and shown the law, he did so upon 
Doyle’s demand. Afterwards, he received the order from 
the Judge requiring him to stop. He said Adams and Blake 
were mistaken; that he saw them coming, and when théy 
were where they say they saw him reading the paper, he had 
been “crying” the property some time. 

Doyle testified: He denied all fraud or combination, and 
said the sale was fair; that the sheriff was reading the ad- 
vertisement when he (Doyle) came to the hall; it was read 
loud enough for the crowd to hear; he “cried” the property 
loud enough to be heard. He confirmed what the sheriff 
said as to the making of the deed. 

Another witness testified that he heard the sheriff distinct- 
ly “ery” and “knock down” said land, when sixty or sev- 
enty-five yards off, the wind blowing towards the witness. 

Another witness testified how far he heard the sheriff, but 
the distance is fixed only by places mentioned in the record. 

The Court charged the jury that said sale was not a judi- 
cial sale under execution, and the laws governing judicial 
sales was not applicable to this sale; that in a sale under 
said quoted order, the affirmation of the Court was necessary 
to make it valid, and for want of such affirmation, they 
should decree said sale to be set aside. Defendant’s counsel 
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requested him to charge the jury to find distinctly as to the 
issue of fraud made, separately from their finding as to the 
issue of law, as to setting the deed aside under the foregoing 
charge. He so instructed the jury. Their verdict was: 
** We, the jury, set aside the sale and order a new sale of the 
property. We further find that no fraud was proven, as be- 
tween Doyle and Martin, the sheriff, and that the deed made 
to Doyle be rendered up and cancelled.” Defendant’s coun- 
sel then moved to enter a decree in favor of Doyle non ob- 
stante veredicto, because if he bought bona fide, without col- 
lusion, the sale as to him is good. The Court overruled the 
motion and ordered the decree of cancellation to be entered, 
according to the verdict. This was done. Defendant’s coun- 
sel moved to set aside so much of the decree as annulled the 
sale, because it was not authorized by the law and evidence. 
This was overruled. The said charge and refusals to grant 
said defendant’s motions, are assigned as error. 


A. O. Bacon; T. J. Stumons, for plaintiffs in error. 
Affirmation by the Court of such sales is unnecessary. It 
would be in England, but here, not, because Judge cannot 
pass on facts: 3 Kelly, 169; Arrington vs. Cherry, 10th 
Georgia Reports; 11th Georgia Reports, 180; 22d, 574; 
Revised Code, section 4147. If such is practice this sale 
should not be set aside: 2 Dan. Ch. Pr., 1465, e¢ seg. Mere 
inadequacy of price insufficient to set aside sale: 11th Johns, 
556 ; 3 John. Ch., 290; 15 Howard’s U.S. R., 60; 1 Clarke, 
101; 2 Bland., 629; 1 Bailey’s Eq., 14; Ist Greens. Ch., 
214; 5 Yerger, 230; 2 McCord’s Ch., 158; 2 Paige, 100; 
13th Wend., 224; Story’s Eq., secs. 244, 245, 246. If this 
was a judicial sale and Doyle brought bona fide, his title is 
good: 5th Georgia Reports, 400; 11th, 294, 423; 28th, 
353; Revised Code, secs. 2586, 2605, 3928, 3931. The 
motion for judgment non obstante veredicto should have been 
granted: Revised Code, section 4153. 
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Nissets & Jackson; WuittLe & Gustin; B. H111, for 
defendants. This sale needed affirmation: 2 Dan. Ch. P., 
1454; 1 Lou. & M. Eq. R., 522; 2 Ves. Jr. R., 336. Sales 
set aside even after affirmation by Court: 2 Dan. Ch. Pr., 
1471, and note 1; 1 Lou. & M. Eq. R., 358; 2 B. Munroe’s 
R., 407; Freeman’s Ch. R., 270; 2 Paige’s Ch. R., 339; 2 
McCord’s Ch. R., 151; 5 Paige’s Ch. R., 97; 9th, 259. 


Warner, Judge. 


This was a bill filed by the complainants against the de- 
fendants, to set aside a sale of a city lot in the city of Ma- 
con, on the ground of alleged fraud between Martin, the 
sheriff, and the purchaser, and also on the ground of unfair- 
ness in making the sale, the inadequacy of price paid for the 
property, and that the title to the lot did not pass to and 
vest in the purchaser under said sale. The lot was sold un- 
der the following agreement: ‘The above case (after stat- 
ing it) is settled on the following terms, (to-wit,) the lot of 
land in dispute shall be sold by the sheriff of Bibb county, 
on the first Tuesday in February, next, after advertising the 
same once a week in the Daily Telegraph and Messenger 
until day of sale; terms of sale cash. After payment of 
costs of the above suit, and expenses of sale, the balance of 
the money arising from the sale to be equally divided be- 
tween the Methodist Episcopal Church, to be paid to Peter 
Solomon, and the African Methodist Church, to be paid to 
Jefferson Long,” signed by the counsel of the respective par- 
ties. Whereupon, the following order was entered on the 
minutes of the Superior Court: ‘“ November Term, 1869. 
Ordered that the above settlement be and is hereby made the 
judgment of the Court.” 

On the trial of the case evidence was introduced on both 
sides as to the fairness and unfairness of the sale, and as to 
the conduct of the sheriff and purchaser, The Court charged 
the jury, “that this was not a judicial sale under execution, 
and that the law of the State governing judicial sales was 
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not applicable to said sale; and that in a sale under this or- 
der the affirmation by the Court was necessary to make it 
valid, and there being no such affirmation, in the opinion of 
the Court, you should set aside the sale and decree the deed 
to be given up to be cancelled.” To which charge the de- 
fendants excepted. The jury returned a verdict setting aside 
the sale, and ordered a new sale of the property, and further 
found that no fraud was proven between Doyle the pur- 
chaser, and Martin, the sheriff, but decreed that the deed 
made to Doyle be rendered up and cancelled. The defend- 
ants moved the Court to set aside the verdict on the ground 
that it was against law and the evidence in the case, which 
motion the Court overruled, and the defendants excepted. 
Admitting there was no fraud proved as between Doyle and 
the sheriff, there is sufficient evidence in the record, indepen- 
dent of that fact, in relation to the sale of the property, to 
sustain the verdict. This was not a judicial sale by a sheriff 
acting in his official capacity as sheriff, even if there had 
been an order of the Court, ordering him to sell the proper- 
ty, and authorizing him to make a title thereto to the pur- 
chaser thereof at such sale. In our judgment there was no 
order of the Court ordering the property to be sold. There 
was an agreement of the parties that the property should be 
| 
| 







































sold by the sheriff, and the terms thereof, in settlement of the 
suit pending between them, and that settlement was made 
the judgment of the Court, and that is all. The parties by 
their agreement could not confer upon the sheriff the author- 
ity to sell the property and convey title thereto to the pur- 
chaser, without an order of the Court to that effect. The 
judgment of the Court confirming the settlement of the par- 
ties is one thing, the order and judgment of the Court or- 
dering a sale of the property in pursuance of that settlement 
H | and conveying a title thereto, is another and very important 
question, so far as the purchaser’s title is concerned under 
| such sale. Whenever the Court, by its judgment, shall or- 
der a sale of the property in pursuance of the agreement of 
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the parties, then it will be the duty of the Court to see to it, 
that the sale has been made and the title to the property ex- 
ecuted in accordance with its order and judgment, especially 
if any objections shall be made thereto by the parties inter- 
ested. In view of the facts disclosed by the record, the ver- 
dict of the jury setting aside the sale of the city lot was 
right, and there was no error in the Court in refusing to set 
the verdict aside. 
Let the judgment of the Court below be affirmed. 


Lavinta Witutams et al., plaintiffs in error, vs. O. F. 
ADAMs, defendant in error. 


1. The irregular registration of a prior deed, is not notice to a subse- 
quent purchaser from the same vendor, whose deed has been regularly 
recorded within the time prescribed by law. 

2. Newly discovered evidence, which ought not to change the verdict, is 
no ground for a new trial. (R.) 


Registration of deeds. Notice. Before Judge CoLE. Bibb 
Superior Court. October Term, 1870. 


This was ejectment upon the demises of Susan S. Wil- 
liams e¢ al., against O. F. Adams, tenant in possession. The 
plaintiffs’ counsel read in evidence a deed from Martha Wil- 
liams, conveying the premises in dispute to plaintiffs’ lessors. 
It was dated the 11th of March, 1859. It was in the usual 
form and was attested as follows: “Signed, sealed and de- 
livered in presence of Richard A. Benson and James L. Wil- 
liams. Thomas P. Stubbs, Not. Pub.” The certificate of 
record on it was as follows: “ Georgia, Bibb county. Clerk’s 
office Superior Court. Recorded in book M, folio 203 and 
204. April 7th, 1854. Henry G. Ross, Jr., Clerk.” 

Plaintiffs’ counsel then read in evidence a deed from said 
Martha Williams, conveying said premises to said Adams, 
It was dated the 21st of August, 1866, and recorded on the 
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28th day of that month. Title was then traced from Martha 
Williams to plaintiffs’ lessors. It was shown that Martha 
Williams was in possession of this land when she sold it to 
Adams ; that he took possession then and is in possession yet. 
She and B. Hill, Esquire, and one Freeman, testified that 
they told Adams, about the time of his purchase, that Mar- 
tha Williams had but a life estate in the premises. 

Defendant’s counsel produced said book M, folios 123 and 
124, and showed by it the deed as read in evidence, except 
the words, “Thomas P. Stubbs, Not. Pub.” were not on 
said record. Adams then testified when he bought said land 
from Martha Williams, he had no notice of plaintiffs’ out- 
standing title, and that he had already bought and paid for 
it when Susan Williams, B. Hill, Esquire, and Freeman 
spoke to him about it, and that he was conversing with them 
on the subject only because his title had been questioned, 
and he felt anxious to learn the facts. He bought bona fide, 
paid all the land was worth, and had no suspicion of said 
outstanding deed. 

Counsel for plaintiffs ask the Court to charge the jury that 
if they believed “Thomas P. Stubbs, Not. Pub.,” was on 
said deed when it was handed to the Clerk for record, and 
was omitted by the Clerk when he recorded the same, it was 
a misprison of the Clerk; and if the jury believe such was 
the fact, then the Clerk had authority to put said deed on 
the record, and it is a perfect deed, with two witnesses, cor- 
rectly recorded, and entitled to as full force as if “ Thomas 
P. Stubbs, Not. Pub.,” had not been omitted in the record ; 
that by a proper construetion of section 2663, of the Revised 
Code, and notwithstanding said section, where a deed to land 
was made and recorded several years before the making of 
another deed to the same premises by the same grantor, al- 
though such first deed had not been recorded within twelve 
months from its execution, and though the second deed was 
recorded within twelve months from its date, yet the record 
of the first deed is notice to the grantee in the second deed. 
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The Court charged the jury, that if they believed, from 
the evidence, that in recording said first deed the Clerk left 
off “Thomas P. Stubbs, Not. Pub.,” such imperfect record 
was not constructive notice to Adams ofsaid first deed at the 
time of his purchase. He read to them said section of the 
Code, and charged them that if said first deed was imperfectly 
recorded as aforesaid, it loses its priority over said second 
deed, if this second deed was taken without notice of the 
first. The jury found for the defendant. Plaintiffs’ counsel 
moved fora new trial, upon the grounds that the Court erred 
in refusing to charge as requested, and in eharging as he did, 
and because the verdict was contrary to law and the evidence, 
and because of certain newly discovered evidence. 

This newly discovered evidence was, that “Thomas P. 
Stubbs, Not. Pub.,” was put there by Thomas P. Stubbs, 
Notary Public, when the deed was executed and when the 
other witnesses signed it. There were affidavits by counsel 
and the party that they did not know of said omission on the 
record till it was disclosed on the trial. The Court refused a 
new trial, and error is assigned on said grounds. 


B. Hx; E. F. Best, for plaintiffs in error. As to reg- 
istry of deeds: Cobb’s Dig. 7, 175. Record is notice: 15th 
Wend., 588; 17th, 25; 25th Georgia Reports, 648; 29th 
Georgia Reports, 440. This probate was good and the rec- 
ord is binding: 1st John. Ch. R., 300; 18th John. R., 544; 
3 Stew. & Port., 397; 3 Jones, N. C. R., 115; Best on pre- 
sumptions, 682; Iredell’s Ch. R., 386; 9 Iredell’s Ch. R., 
312; 1 Graham & Waterman on new trials, 473; 3d Gra- 
ham & Waterman on new trials, 1021; 10th Georgia Re- 
ports, 511. 


LANIER & ANDERSON, for defendant. 


WARNER, Judge. 


This was an action of ejectment to recover the possession 
of a city lot in the city of Macon. On the trial of the case, 


VoL, xLim—26, 
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the lessors of the plaintiffs introduced in evidence a deed to 
the premises in dispute, from Martha Williams, dated 11th 
of March, 1851, recorded 7th of April, 1854. Plaintiffs also 
introduced a deed from Martha Williams to, the defendant, 
dated 21st of August, 1866, and recorded 28th of August, 
1866, and proved defendant in possession of the premises. 
There was other evidence introduced on both sides as to the 
actual notice of the prior deed by the defendant at the time 
of his purchase of the lot; but the main question in 
the case turned on the effect of the record of the prior 
deed. That deed was recorded with the names of only 
two subscribing witnesses, neither of whom was a judi- 
cial officer, and there was no probate of the deed by the 
others. There now appears on the face of the deed three 
subscribing witnesses, one of whom subscribed his name 
as a Notary Public, which the Clerk failed to record 
when he recorded the deed, and the question is whether 
the record of the prior deed, as the same appears on the rec- 
ord, was such notice under the law (the same not having been 
recorded within twelve months from the date thereof) as will 
defeat the title of the defendant as a subsequent purchaser 
from Mrs. Williams, whose deed was recorded within twelve 
months from its date. The point in the case is whether an 
irregular registration of a deed is notice to a subsequent pur- 
chaser whose deed has been regularly recorded according to 
law. The Court below decided it was not, and so charged 
the jury. A verdict was found for the defendant. The 
plaintiff excepted to the charge of the Court, and also moved 
for a new trial on the ground of surprise and newly discoy- 
ered evidence, that one of the witnesses to the deed, whose 
affidavit appears in the record, would swear that the witness 
who attested the deed as a Notary Public subscribed his name 
thereto at the time of its executién, and that the Clerk had 
failed to so record it. This motion was overruled, and the 
* plaintiffs excepted. The 2663d section of the Code declares, 
that “every deed conveying lands, shall be recorded in the 
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office of the Clerk of the Superior Court of the county where 
the land lies, within one year from the date of such deed. 
On failure to record within this time, the record may be 
made at any time thereafter; but such deed loses its priority 
over a subsequent deed from the same vendor, recorded in 
time, and taken without notice of the existence of the first.” 
This section of the Code is in substance the same in its legal 
effect as the Act of 1837. The question in the case is, whether 
the prior deed from Mrs. Williams not having been recorded 
within twelve months from the date thereof, and when re- 
corded, the record thereof did not show that its execution 
had been attested as required by law so as to admit the same 
to probate, was legal notice to the defendant us a subsequent 
purchaser from her? The defendant was only bound to 
know what the record disclosed, and the record shows that 
the deed had been recorded, without any lawful authority to 
do so. This Court held in Rushin vs. Sheilds & Ball, 11th 
Georgia Reports, 637, that the irregular registration of a 
deed was not notice. There was no error in the charge of 
the Court on this point in the case, or in refusing the motion 
for a new trial. 

The newly discovered evidence will not alter the record 
as it existed at the time the defendant purchased the lot. 

Let the judgment of the Court below be affirmed. 


THE SouTHWESTERN RAILRoAD ComPANyY, plaintiff in er- 
ror, vs. Rowan & McCavry, defendants in error. 


1. Where, on a trial of a suit to recover damages for the breach of a 
parol contract to receive and pay fora certain number of railroad 
stringers, it became material to show that a portion of the stringers 
had been delivered and paid for under the contract: 

Held, That a witness who only knew of the existence of the contract 
from hearsay, might testify that in making the delivery, the parties 
acted on the contract, since this is no more than saying that they acted 
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on what they claimed or supposed to be the contract. The testimony 

does not go to show there was a contract, but to explain the delivery, 
and is admissible as part of the res geste. 

2. Where there was testimony before a jury, on a trial for the breach of a 
contract, to receive and pay for a fixed number of railroad stringers at 
$15 00 per thousand feet, and there was evidence of the number of 
thousand feet in the lot agreed to be received, and also proof that after 
the refusal, the market price of lumber fell to $12 00, then $10 00 and 
then $9 00 per thousand : 

Held, That in this proof there were all the elements necessary to enable 
the jury to arrive at the damages to the plaintiff. 

8. As the verdict is supportable by the evidence, and there is no com- 

plaint of the charge of the Court, a new trial ought not to be granted. 





Evidence. Res geste. Damages. Before Judge Coxe. 
Houston Superior Court. January, 1871. 





Rowan & McCaury averred that, in 1865, an agent of The 
Southwestern Railread Company, contracted to receive of 
them five thousand railroad stringers, at $15 00 per thou- 
sand feet, within twelve months ; that they fitted up a steam 
mill, hired hands, bought teams and cut stock to make the 
stringers, and had sawed four or five hundred, delivered 
them and been paid for them, at said price, when the price 
of stringers declined and the defendant refused to receive any 
more, to their damage, etc. Rowan testified that he made 
the contract sued upon with the supervisor of the road, and 
as to the preparations, delivery of part, etc., as averred. The 
supervisor admitted getting and paying for certain stringers 
from Rowan & McCaury, at $15 00, but denied that this 
was in pursuance of such contract. McCaury testified that 
he knew nothing of the contract being made, or of its terms, 
except by hearsay from Rowan, etc., but that the engine was 
bought and the other preparations were made, and the de- 
livery was made by him pursuant to said contract; that but 
for the contract they would not have done such things. He 
testified, that by reason of the company stopping them in 
the fulfillment of the contract after lumber had declined, 
they were damaged $2,500 00. His evidence of acting under 
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a contract was objected tv, because he did not know, except 
by hearsay, that a contract was made; but the objection was 
overruled. It was shown that such lumber declined to 
$12 00, then to $10 00 and then to $9 00 per thousand feet, 
during the time allowed for delivery under said contract. 
The jury found for plaintiff, $1,800 00, with interest from 
January Ist, 1867. 

Defendant’s counsel moved for a new trial, upon the 
grounds that the Court erred in admitting said evidence of 
McCaury, and because the verdict was contrary to law, 
strongly and decidedly against the weight of the evidence, 
ete. ‘The new trial was refused, and that is assigned as error. 













Lyon & DEGRAFFENRED, for plaintiff in error. 





Por, Hau & Por; C. C. Duncan, for defendants. Mc- 
Caury’s evidence was admissible: 1st Gr. Ev., sec. 1; 18th 
Georgia Reports, 687; 27th, 444, 283. His evidence would 
not change the result: 19th Georgia Reports, 331; 14th, 
43, 145; Revised Code, sec. 3663; 30th Georgia Reports, 
859; 39th, 119. Verdict is legal: 37th Georgia Reports, 
26; and sustained by evidence: 41st Georgia Reports, 71 ; 
37th, 497. Verdict being right, no new trial: 6th Georgia 
Reports, 324; 10th, 429; 14th, 55; 17th, 267, 4385; 15th, 
155; 33d, 182; 34th, 101, 203, 458. 











McCay, Judge. 





1. We see no error in the admission of the testimony of 
McCaury, so far as it wasadmitted. True, he does not know, 
of his own knowledge, of the contract. He saysthis. And 
the Court properly ruled out everything in his answers upon 
that subject. But he testifies to certain facts within his 
knowledge, to-wit: that certain of this lumber was de- 
livered, and, to his understanding, that it was delivered 
under particular circumstances, As to the fact of the con- 
tract, or as to its terms, his testimony is of no value, nor 
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does he give it as the truth, but only as hearsay. Its only 
value is to explain the fact of the delivery. It is a part of 
the res geste of that transaction, and is legitimate testimony 
to explain that fact, even if the fact be that no such contract 
existed. It only amounts to a statement that the delivery 
was made under the belief that there was a contract; 
whether that belief was well or ill founded is immaterial. 
And this is, we are satisfied, perfectly in accord with the 
rules of evidence, as laid down by standard writers upon the 
subject. Our Code, section 3718, “declares that, whenever 
information, conversation, letters, replies, and similar evi- 
dence are facts to explain conduct and ascertain motives, 
they are admitted in evidence, not as hearsay, but as original 
evidence.” 

2. The general rule undoubtedly is, "that the measure of 
damages in a contract like this, is the difference between the 
agreed value and the market value of the thing contracted 
for, unless the article have nomarket value. The case of the 
Southwestern Railroad Company vs. Bryan, 41 Georgia., 71, 
was a case of cross-ties, an article the market value of which it 
is almost impossible to fix, since there is, ordinarily, but one 
purchaser in a community. The case of stringers stands 
on a different footing. Sawed lumber has a distinct mar- 
ket value in almost every community. In this case, how- 
ever, though there may be evidence before the jury as to the 
damages, which may not be exactly legitimate, yet there was 
also plenty of evidence to furnish the jury with data for a 
proper calculation. The number of feet bargained for was 
proven, the price per thousand feet, and the market price, 
at and after the refusal to receive, were all before the jury. 

3. As there is no complaint of the charge of the Court, 
we must presume that the jury were properly instructed as 
to the measure of damages, and that in making up their 
verdict, they conformed to the instructions given. Different 
minds would probably come to different conclusions as to 
the truth of the case as made out by the evidence. But the 
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jury are the judges, In a case like this, where the evidence 
is conflicting, and the result must turn largely upon the 
credit the jury give to the witnesses, the decision is and 
ought to be very specially with the jury. As there is 
plenty of evidence to sustain the verdict, if it is believed, 
we will not disturb the finding. 

Judgment affirmed. 


Joun O. A. Houser, plaintiff in error, vs. W. Houser & 
Bronson, defendants in error. 


When a note is placed in the hands of a party as collateral security, the 
holder thereof has the legal right to maintain a suit thereon in his own 
name, and to obtain judgment thereon, and if the debt*which the note 
was placed in his hands to secure, is paid after the commencement of 
the suit on the note, but before judgment thereon, then, if the holder 
of the collateral note should collect the money due thereon, he would 
hold the same as a trustee for the benefit of those who are legally or 
equitably entitled to it. And in this case the Court should have heard 
the evidence offered in relation to who was entitled to the proceeds of 
the note when collected, and have instructed the jury as to the law ap- 
plicable thereto; and it was error to dismiss the plaintiff's action on 
the statement of facts disclosed in the record. 


Amendments. Partnership. Before Judge Cote. Hous- 
ton Superior Court. May Term, 1871. 


John O, A. Houser sued Wesley Houser and William 
Bronson, partners, under the style of W. Houser & Bronson, 
upon their promissory note, payable to Houser & Bronson, 
or bearer. Wesley Houser pleaded that he was not indebted 
in manner and form, ete. When the cause was called for 
trial, plaintiff’s counsel moved to strike said plea, because it 
did not deny the indebtedness by the firm. The Court al- 
lowed the plea amended to make it a plea by the partnership. 
Plaintiff’s counsel then read in evidence the note and rested 
his cause. 
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Plaintiff was then introduced and testified as follows: This 
note was placed in his hands by Bronson, of the firm of 
Houser & Bronson, with other collaterals, to secure John 
O. A. Houser for standing the security of Houser & Bron- 
son, on their note, payable to Bryant & Wimberly. This 
suit was brought, and afterwards Houser & Bronson paid to 
Bryant & Wimberly the note on which John O, A. Houser 
stood security, out of the proceeds of the other collaterals; 
and now John O. A. Houser has no interest in this note, ex- 
cept to account with Houser & Bronson for its proceeds. 

Mr. Holtzclaw, an attorney-at-law, testified that Wesley 
Houser and William Bronson composed the firm of W. 
Houser & Bronson, partners in farming, and Louis M. 
Houser and William Bronson were partners in merchandiz- 
ing, under the firm name of Houser and Bronson ; William 
Bronson handed him this note to secure John O. A. Houser 
for standing said security. Soon after, plaintiff and Houser 
& Bronson instructed him to collect this and other collaterals, 
and to apply the proceeds to the payment of the Bryant & 
Wimberly note first, and to pay any balance to Houser & 
Bronson for the creditors of Houser & Bronson. He sued, 
and pending suit paid Bryant & Wimberly out of the other 
collaterals. Houser & Bronson are insolvent. 

The evidence being concluded, plaintiff’s counsel moved to 
rule out all evidence as to the title of this note, because it 
was irrelevant as no defense was set up, and because it was 
based upon matter arising since the suit was brought. The 
Court overruled the motion. Plaintiff’s counsel then moved 
to amend the petition so as to make it a suit by John O. A. 
Houser, for the use of Hugh L. Dennard e¢ al., creditors of 
Houser & Bronson. This motion was overruled. The Court 
then dismissed the action. It was claimed that the Court 
erred in refusing to strike said plea and allowing it amended 
as aforesaid ; in refusing to rule out said evidence as to title; 
in refusing the amendment of the petition, and in dismissing 
the action. 
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H. M. Hortzciaw; C. C. Duncan; NisBets & JAcK- 
80N, for plaintiff in error. 





KiLtLten & Martin; Por, Hatt & Pos, for defendants, 
As to amending plea: Revised Code, sections 3429, 3434, 
Holder of collaterals is purchaser: Revised Code, sections 
2711, 2746. When title is inquirable into: Revised Code, 
section 2747; Ist Kelly, 275, 306; Revised Code, section 
2110; 1 Bou. Ins., 1042; Revised Code, sections, 2113, 
2114, 2116; 1 Bouv. Imnst., secs, 1047, 1049, 1051. Wil- 
liam Bronson was, in effect, suing himself: Story on P., secs. 
221, 234; 12th John. R., 401; 2 Bos. & Pul., 224 and note. 
The amendment of petition would have made a new plain- 
tiff: Revised Code, secs. 3430, 3436 ; 35th Georgia Reports, 
267. 
















WARNER, Judge. 

This was an action brought by the plaintiff against the 
defendants on a promissory note for $2,350 93, payable 
to Houser & Bronson, or,bearer, dated Ist January, 1868, and 
due one day after date. The defendants, W. Houser & 
Bronson, pleaded the general issue. On the trial of the case, 
it appears from the evidence of the plaintiff, who was intro- 
duced by the defendants, that the note sued on was placed 
in the hands of the plaintiff by Bronson, of the firm of 
Houser & Bronson, together with other notes and accounts, 
as collateral security, to secure him against loss on a note 
made by Houser & Bronson for $3,000 00, payableto Bryant 
& Wimberly, to which the plaintiffwas security ; that about 
nine months after the suit was commenced by the plaintiff 
against the defendants, the Bryant & Wimberly note was 
paid off, out of the proceeds of other collaterals, and that 
now plaintiff had no other interest in the note, except to ac- 
count to Houser & Bronson for the same, or the proceeds 
thereof. The plaintiff, in rebuttal, introduced Holtzclaw, 
who testified that the note sued on was placed in his hands 
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as an attorney-at-law, by the plaintiff and Bronson, of the 
firm of Houser & Bronson, to secure the plaintiff against 
loss as their security ov the Bryant & Wimberly note, and 
it was agreed between plaintiff and Houser & Bronson that 
this note, with other notes, should be collected by him, and 
the proceeds applied to the payment, first of the note on 
which plaintiff was security, and the balance to be returned 
to Houser & Bronson, for the benefit of their creditors, the 
firm being insolvent ; and that he brought suit on the note 
in the name of the plaintiff with that understanding. W. 
Houser, of the firm of Houser & Bronson, is a different man 
from from the payee of the note, James M. Houser, of the 
firm of Houser & Bronson, the defendants being a farming 
firm, and the payees of the note a mercantile firm. Upon 
this evidence the Court dismissed the plaintiff’s action. In 
our judgment this was error. The plaintiff, at the time of 
the commencement of his action on the note, had the legal 
title thereto, and was entitled to recover a judgment thereon 
against the defendants, the proceeds of which, when collect- 
ed, he would hold as trustee for those who were legally or 
equitably entitled to the same. The Court should have sub- 
mitted the evidence to the jury, and charged them as to the 
law applicable thereto. 
Let the judgment of the Court below be reversed. 


JoHN C. Zorn, plaintiff in error, vs. N. F. and N. M. 
WALKER, defendants in error. 


A purchaser of land at a sheriff’s sale, under the judgment of a creditor, 
on which a homestead is claimed, is as much within the reason and 
spirit of the Act of 1868 as the creditor under whose judgment he de- 
rives his title, and may be heard and make the same objections to 
granting the homestead as the creditor, under whose judgment he 
derives his title to the land, could make. 

Held, also, That the bill was not multifarious. 
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Equity pleadings. Homestead. Before Judge GREEN. 
Upson Superior Court. November Term, 1870. 


Zorn’s bill against N. F. Walker, of Upson county, and N. 
M. Walker, of Crawford county, was filed in Upson. It made 
this case: In February, 1870, at sheriff’s sale, he bought a 
quantity of land, described, in Upson county, which was sold 
under fi. fas. in favor of Smith & Alexander against N. F. 
Walker, and took the sheriff’s deed thereto. When this sale 
was made, there was pending before the Ordinary of Upson 
county an application for the setting apart a homestead to 
said N. F. Walker out of said land. Smith & Alexander 
filed objections, the Ordinary refused to allow the home- 
stead set apart, and N. F. Walker appealed to the Superior 
Court, where it is still pending. At the same time there 
was and still is another application for homestead out of said 
land, by N. M. Walker, son of N. F. Walker. N. F. 
Walker was then and is yet unmarried, had no minor chil- 
dren, and was living with his grandsons, At the time of 
his application, N. F. had several thousand dollars worth of 
personalty, $7,000 00 in cash, and various choses in action 
which he had fraudulently left out of ‘his schedule. N. M. 
has no title to the said land, but holds only as tenant of 
N. F., and is seeking his homestead fraudulently to help 
N.F. Besides, N. M. had $3,500 00 in cash, and $1,000 00 
in personal property, which he fraudulently kept out of his 
schedule. These proceedings cloud Zorn’s said title. Not 
being a creditor, he cannot object at the trial of said home- 
stead applications. He prayed perpetual injunction against 
both of said applications. 

This bill was demurred to, because there was no jurisdic- 
tion over N. M. Walker, because there was an adequate 
recovery at law, and because the bill is multifarious. After 
argument, the Court allowed the bill to be amended by 
striking out the name of Walker, of Crawford, and then 
overruled the demurrer, This is assigned as error. 





420 SUPREME COURT OF GEORGIA. 


Zorn vs. Walker. 


JouN I. Harty, Casaness & Peepies, Suir & ALEX- 
ANDER, for plaintiff in error. 


Por, Hatt & Pork, for defendants. Multifariousness : 
1 Dan. Ch. Pr., 383, 384, 385; 12 Ga. R., 61; 5th, 573. 
Jurisdiction: Constitution 1868, art. v., section xii., par. 
iv., p. 37; 34 Ga. R., 53; 37th, 346; 40th, 288; 38th, 
403; 39th, 533. Zorn bought with notice: 40 Ga. R., 293, 
297. Zorn is in possession, and can defend at law. There 
being no application for exemption of personalty, the sehedule 
need not contain all applicant’s property. 


WARNER, Judge. 


This was a bill filed by the complainant against the de- 
fendants, as the purchaser of certain specified tracts of land 
at sheriff’s sale, under a fi. fa. against the defendant, N. F. 
Walker, praying for an injunction to restrain them from 
prosecuting their respective claims to a homestead on the 
land so purchased by him at such sheriff’s sale. The bill 
alleges that the defendants are fraudulently combining to- 
gething to obtain homesteads on the land for the benefit of 
N. F. Walker, one of the defendants, the other defendant 
not being entitled to a homestead under the law, and that 
the complainant not being a creditor of the applicants for a 
homestead cannot be heard in the common law Courts to 
object to the granting of the same. The bill was demurred 
to for want of equity, and because it was multifarious. The 
Court sustained the latter ground of demurrer and overruled 
the former, and both parties excepted. We think the Court 
erred on both grounds. If there was equity in the bill, the 
charge of a fraudulent combination between the defendants 
to obtain a homestead for one of them, would not make the 
bill multifarious, but would relieve it from that objection on 
demurrer therefor. Although the complainant, as a pur- 
chaser of the land at sheriff’s sale, is not a creditor of the ap- 
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plicants for a homestead on the land so purchased ; still, he 
derives his title to the land under the judgment of a creditor, 
and may urge the same objections in the Court of Ordinary, 
or in the Superior Court on an appeal therefrom, as the 
creditor could have done, under whose judgment and execu- 
tion he derives his title to the land. In other words, the 
purchaser of the land under a judgment in favor of a credi- 
itor at sheriff’s sale on which a homestead is claimed, is as 
much within the reason and spirit of the Act of 1868, as the 
creditor under whose judgment he derives his title, and may 
be heard and make the same objections to granting the home- 
stead, as the creditor could have done. 

Let the judgment of the Court below be reversed. 
















Gries S. WuirTey, plaintiff in error, vz. THE Mayor anD 
CouNcIL OF CoviINGToN, defendants in error. 









By an ordinance of the city of Covington, regulating the retail of spirit- 
uous liquors therein, it is provided that the applicant for a license to 
retail ‘‘shall, before receiving such license, produce the written rec- 
ommendation of four of his nearest neighbors, each signature to rep- 
resent a separate and distinct establishment :’’ 

Held, That this was a legal and valid ordinance of the city, under the 
grant of power conferred by the 13th section of the city charter. 









Constitutional law. Municipal Corporation. Before Judge 
GREEN. Newton Superior Court. March Term, 1871. 






Whitten had been for years a retailer of liquor in Coving- 
ton, a city whose Mayor and Council had, by law, power to 
grant licenses for that business in its limits. He had paid 
all taxes and fees required of him. His license expired and 
he applied for its renewal. An ordinance of the city re- 
quired such applicants, before receiving such license, to ‘ pro- 
duce the written recommendation of four of his nearest neigh- 
bors, each signature to represent a separate and distinct es- 
tablishment.” Whitten did not produce such a recommend- 
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ation, (but did present one of many persons not his nearest 
neighbors ;) and for want of it the Mayor and Council re- 
fused to grant him license. He sued out mandamus to com- 
pel them to issue such license. They answered as above and 
the Court refused to make the mandamus absolute. That is 
assigned as error. 


L. B. ANpErRsoN, by E. N. Broytes, for plaintiff in er- 
ror. Said Ordinance conflicts with section 2, Artitle I., Con- 
stitution of Georgia, 1868, and section 1, Article XIV., 
Amendments Constitution United States. It restrains trade: 
Grant on Corporations, 91. It conflicts with the general 
law: Revised Code, section 1432; 12th Georgia Reports, 
404; 15th, 408; 22d, 203; 5 John. Ch., 111; 9th John. 
R., 259, 260. 


CLARK & Pace, for defendant. 


WARNER, Judge. 


This was a mandamus by the petitioner calling on the 
Mayor and Council of the city of Covington, to show cause 
why a license should not be granted to him to retail spiritu- 
ous liquors within the limits of said city. The city authori- 
ties showed for cause why said license should not be granted, 
that the peittioner had failed to comply with that part of the 
city ordinance in relation to the issuing of license to retail 
spirituous liquors in said city, which is as follows: “ He 
shall, before receiving such license, produce the written rec- 
ommendation of four of his nearest neighbors, each signature 
to represent a separate and distinct establishment.” On 
hearing the mandamus the Court refused to make the same 
absolute, but dismissed it; whereupon, the petitioner ex- 
cepted, This was a legal and valid ordinance of the city, 
under the grant of power conferred by the 13th section of 
the city charter, and there was no error in the Court below 
in refusing to make the mandamus absolute and dismissing 
the same. Judgment affirmed. 
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Sullivan vs. The Cotton States Life Insurance Company. 


Evizaseta L, Sutuivay, plaintiff in error, vs. THe Cot- 
Ton States Lire InsurANCE CoMPANY, defendant in 
error. 

In a suit on a life insurance policy, parol declarations made by the agent 
of the company prior to the execution, delivery and acceptance of the 
policy, cannot be received to vary or contradict the terms of the writ- 
ten contract, in the absence of any allegation and evidence as to fraud, 
accident or mistake, at the time of its execution, delivery and accept- 
ance by the contracting parties. 


Insurance. Parol to vary writing. Before Judge GREEN. 
Henry Superior Court. April Term, 1871. 


Mrs. Sullivan sued the Cotton States Life Insurance Com- 
pany on a policy on her husband’s life. The defense was the 
non-payment of premiums. On the trial, she proved the fol- 
lowing facts: On the 16th of October, 1869, her husband 
and she applied to the agent of said company for a policy for 
$1,000 00, to be paid to the survivor of them at the death 
of the other. He paid this agent part of the principal, and 
on the 25th of October, 1869, the policy was signed and de- 
livered by W. J. Magill, another agent of the company, by 
mail. The policy was in consideration of the statements in 
said application, and “of an annual payment of fifty-eight 
dollars and four cents, to be paid on or before the 25th day 
of October, in each and every year from the date of and dur- 
ing the continuance of this policy ; which annual payment is 
to be paid in manner following: an annual loan of twenty- 
nine dollars, and a cash semi-annual premium of fourteen 
dollars and eighty-one cents, to be paid on the 25th day of 
October and April.” For these considerations the company 
assured their joint lives for $1,000 00, during their joint 
lives, subject to the conditions in the policy set forth, and 
promised “to pay, if this policy should not be previously 
terminated, the said sum insured, (the balance of the year’s 
premiums on this policy, if any, and also all notes or credits 
for premiums thereon, and other indebtedness of the insured 
to this company being first deducted,) to the surviving one of 
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said parties, or his or her executors, administrators or assigns, 
on the 25th day of October, 1910, or if the person whose 
life is hereby insured shall die” sooner, then in sixty days 
after due notice, etc. The conditions upon which this policy 
was to be void, were self-destruction, etc., ete., and “if the 
premiums on this policy shall not be paid at the times above 
mentioned, and the interest on one note or credit for premi- 
ums on this policy, paid annually in advance to the company 
or its authorized agents.” 

Mrs. Sullivan’s interrogatories had been taken. In them 
she testified that said agent visited her husband, importuned 
him to insure and they agreed to insure; made said applica- 
tion, and, in pursuance of it, the policy was sent by mail some 
ten or fifteen days thereafter. She testified that when asked 
“ What would be the consequences if the money was not paid 
up regularly to the day?” the agent replied, that “it would 
make no difference if the money was paid up in a short time 
after the day due, if paid as soon as convenient afterwards.” 
Sullivan also asked him where the money was to be paid? 
The agent replied that he thought he would make an agent in 
McDonough to receive the payment, and that he would notify 
Mr. Sullivan in time to whom to make the payment. The 
Court ruled these sayings of the agent to be inadmissible 
against the company. She testified further, that when the 
letter hereafter mentioned was received, her husband was 
violently ill, the letter was laid aside unopened, and he con- 
tinued too sick to attend to any business till he died, on the 
7th of May, 1870, near McDonough, where they lived. The 
letter came on the 28th of April, 1870. After his death the 
letter was opened. It was as follows : 

“Cotton States Life Insurance Company of Macon, Ga., 

“ Atlanta, 20th July, 1870. 

“T, M. Sutiivan, Esq.—Dear Sir: Your premium was 
due on the 25th day of April. Please remit the amount 
without delay, and oblige, yours truly, 

“W. J. MAGILL, 
“by W. P. Maai.u.” 
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This letter was offered in evidence, but the Court rejected 
it, saying it did not bind the company. The plaintiffs coun- 
sel then examined said Magill, who testified that he was 
superintendent of the agencies of the company; that said 
letter was written by his clerk, whom he had directed to send 
a circular dun to all policy-holders whose premiums were 
overdue; that the company had notice that Sullivan was 
dead, but he supposed W. P. Magill forgot that fact when 
he wrote said letter; that the company is accustomed to re- 
ceive overdue preniiums and let the policy stand, if they are 
paid in a few days after due; but never after thirty days 
have expired from the time they are due, unless after re-ex- 
amination of the assured. 

Here they again asked to be allowed to read that part of 
Mrs. Sullivan’s interrogatories which had been ruled out. 
The Court refused to allow it. Plaintiff closed and the Court 
granted a non-suit. It is said that the Court erred in re- 
jecting the sayings of the first agent, and said letter, and in 
granting said non-suit. 


GeorGE M. Noian; 8. C. McDanteL; M. ARnoxp, 
for plaintiff in error. 


GeorcE W. Bryan; J. D. Stewart, by C. PEEPLEs, 
for defendant. Parol inadmissible to vary written contract: 
R. Code, secs. 2715, 3709, 3747, 3750, 3751, 3753; 36th 
Ga. R., 454; Scaife vs. Bell, of this term; Bigelow’s L. & 
A. Ins. R., 578; 13th Mass., 96. No proof of custom suf- 
ficient to change this contract: R. Code, sec. 1; 8th Ga. R., 
534, 541; 3 K. Com., 260; 7 John R., 385; 12 Wheat. R., 
383; 3 Bing., 61; 2 Sumner’s R., 569, 570; 1 Phil. on 
Ins., 252; 6 Bac. Abrdg., 745, 746; 12 East. R., 183; 3 
Camp. R., 134; 1 Hall’s N. Y. R., 619; 1 Phil. on Ins, 
sec. 897; 2 Parson’s on C., 488. The non-suit was right: 
2 Phil. on Ins., sec. 2122; 1 Ch. Pl., 296, 321, 323; R. 
Code, sec. 2680; 1 Wait’s L. Pr., 113; 13th Ga. R., 210; 


VoL. xL1—27, 
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17th, 340; 36th, 429; Chit. on C., 737 and 63; 12 Wend., 
452; Ang. on F. Ins., sec. 142; 28 Barbour’s 8. C. R., 
412; Charter of Co., Acts 1868; 2 Phil. on In., sec. 1833. 


WARNER, Judge. 


This was an action brought by the plaintiff against the 
defendant on a life insurance policy, dated 25th October, 
1869, by which the defendant contracted to insure the 
plaintiff and her husband, on the terms and stipulations 
therein contained, in the sum of $1,000 00, during the con- 
tinuance of their natural lives. The plaintiff alleges that 
her husband, T. M. Sullivan, died on the 7th day of May, 
1870. The defendant plead in bar of the plaintiff’s right to 
recover the non-payment of the premium due on the policy 
on the 25th of April, prior to his death, as required by the 
terms and conditions of the policy, which is as follows: 
“That an annual premium of $58 04, to be paid on the 
25th day of October in each and every year from the date 
of and during the continuance of this policy, which annual 
premium is to be paid in manner following: An annual 
loan of $29 00, and a cash semi-annual premium of $14 81 
to be paid on the 25th day of October and April. Pro- 
vided, always, and this policy is issued by this company, 
and accepted by the insured, on the following express condi- 
tions: Ist. If the premiums due on this policy shall not 
be paid at the times above mentioned, then this policy shall 
terminate, and become void and of no effect.” Such is the 
express condition of the contract in relation to the non-pay- 
ment of the premiums stipulated to be paid in the policy. 
On the trial of the case, it was not pretended that the semi- 
annual premium which became due on the 25th of April, 
1870, had been paid, or offered to be paid, by the insured to 
the company, or its agents; but the plaintiff offered evidence 
to prove that, prior to the execution and delivery of the 
policy, one Laird, who was acting as the agent of the com- 
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pany to obtain policies of insurance, told the deceased that 
it would make no difference if the premiums were not paid 
regularly to the day, so the money was paid ina short 
time after the day, if paid as soon as convenient after- 
wards, On objection being made, this evidence was re- 
jected by the Court, and the plaintiff excepted. There was 
no error in the Court in ruling out this evidence. It isa 
well settled principle of law that parol declarations cannot 
be received to vary or contradict the terms of a written con- 
tract. All that was said between the contracting parties in 
relation to the terms and stipulations of the contract is pre- 
sumed to have been merged in the written contract, which 
is the highest and best evidence of the contract between the 
parties, in the absence of any evidence as to fraud, accident, 
or mistake, at the time of its execution, delivery and accept- 
ance by the contracting parties. And the same may be said 
of the entire evidence of Mrs. Sullivan, which was ruled out 
by the Court. As to the evidence of the custom of the com- 
pany to receive the payment of premiums after the day of 
payment had expired, from living persons who were insured, 
admitting that such a custom was proved, still, there was 
no evidence that it was the custom of the company to receive 
the payment of premiums after the day of payment, when 
the company had notice that the insured was dead, if the 
same had been tendered, which was not done in this case. 
After a careful examination of the facts of this case, and the 
law applicable thereto, we are of the opinion there was no 
error in the Court below in granting the non-suit. It was 
said on the argument, that this is a hard case on the widow 
and children of the insured, and we feel it to be so; but as 
the company insists upon its strict legal rights under the 
contract, it is our duty to administer the law applicable 
thereto. 

Let the judgment of the Court below be affirmed. 
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Minor vs. Clark e¢ al. 


S. T. W. Mrnor, plaintiff in error, vs. H. V. CrarK 
et al., defendants in error. 


When a bill was filed for a specific performance of a confederate contract, 
and the allegations contained therein did not make such a case as en- 
titles the complainant to any equitable relief: 

Held, That a demurrer to the bill, for want of equity, was properly sus- 


tained by the Court. 


Equity. Infants. Specific performance. Before Judge 
Biesy. Fayette Superior Court. October Term, 1870. 


Minor’s bill made this case: On the 27th day of 
July, 1863, one Littleton B. Clark made and executed 
his last will, in which he directed that his slaves should 
be equally distributed among his children, and that his 
wife, Hannah VY. Clark, should have a life estate in all 
his real estate, except lot of land 184, to which lot ,he 
made reference in the first item of his said will, as follows: 
“‘T desire my wife, Hannah Y. Clark, shall have all the 
land attached to the home place, where wemow live, except 
lot 184, which will be rented out for one or two years.” 
He made no final disposition of said lot. He appointed his 
wife and his son-in-law, James R. Bailey, his executors. In 
1863 he died. Said executors applied to the Court of Or- 
dinary, and obtained letters testamentary on the estate. His 
heirs and next of kin are the following named persons: His 
sons, J. T. Clark, Hiram Clark, George Clark, Frank 
Clark, Madison Clark ; sons-in-law, James R. Bailey, who 
intermarried with Eliza Clark ; Ralph Jackson, who inter- 
married with Caroline Clark ; daughters, Harriet Vessels, 
widow of Thomas J. Vessels; Emma Fields, widow of 
Isaiah Fields ; Rilla Clark and Mary Clark, a minor and a 
grand child; ——— Clark, representative of Green Clark, 
deceased. 

In the early part of the year 1860, the executors and the 
legatees, beleiving that it would be conducive to the interest 
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of all parties interested, entered into a written agreement to 
divide said estate without reference to said will. Madison 
Clark and Ralph Jackson, at that time lived in the State of 
Arkansas, and the Hannah V. Clark signed for said legatees 
by virtue of instructions she had received from the said 
Madison and Ralph by letters. Hiram and George Clark 
were in the army, and their wives signed said agreement by 
virtue of instructions they had received from their husbands, 
by letter. Each of the other legatees signed said agreement in 
“propria persona,” except the child of Green Clark. Whether 
said child signed said agreement at all is not known. Said 
child had no interest, under the will, in the subject-matter of 
the division. Said agreement and the letters hereinbefore 
referred to, are in the possession of the said H. V. Clark ; 
therefore complainant is unable to attach the same as exhib- 
its, or to state positively their contents; but has been in- 
formed and believes it to be true, that the terms of said agree- 
ment were substantially as follows: That the slaves of said 
estate, together with lot of land one hundred and eighty- 
four, should be efaally divided between the legatees, share 
and share alike, without reference to said will, and John 8S, 
Holliday, John J. Gilbert and John Hair should be the 
distributors to superintend said division. Before the distri- 
bution in said instrument agreed upop by the said legatees, 
Franklin Clark, one of the legatees, for a valuable consider- 
ation to him paid by one James M. Austin, transferred and 
assigned to said Austin, all right, title, claim or interest of, 
in or to the estate of the said L. B. Clark. 

In February, 1865, the said John 8. Holliday, John J, 
Gilbert and John Hair met at the residence of the said L. B. 
Clark, and after due notice to all the parties in interest to 
apportion and divide said estate according to said agreement, 
and apportioned said estate, share and share alike, making 
lot one hundred and eighty-four one share, by the person 
drawing it paying to said estate $1,500 00 in Confederate 
money, that amount being necessary, in the opinion of said 
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distributors, to make said share exactly equal to the others. 
After the satisfactory apportionment of said shares, the lega- 
atees drew by lot, and James M. Austin, who had bought 
Frank Clark’s interest, drew lot of land one hundred and 
eighty-four. In January previous, the negroes belonging to 
said estate, had been hired out for a short time, to-wit: until 
said division could be made. At said division all the ne- 
groes were present, and the legatees, after drawing, took pos- 
session of their respective negroes, and kept them in their 
possession and controlled them until some time in the sum- 
mer of said year. Said legatees expressed themselves as per- 
fectly satisfied with the division, and one of the legatees, to- 
wit: Emma Fields, refused to trade the negro she had drawn 
for said lot of land. 

James M. Austin deposited with H. J. Hughie a suffi- 
ciency of effects, with instructions to pay said $1,500 00 to 
H. V. Clark, according to the agreement, the said H. V. 
Clark being made the agent of all the legatees, all of which 
facts the legatees had notice of; yet, neither H. V. Clark 
nor any of the legatees ever called on th® said Hughie for 
said money. About the last of March, said Austin sent his 
agent, with $1,500 00 Confederate money, and tendered it 
to the said H. V. Clark, who refused to accept it, under the 
advice of counsel. Said land had been rented for the year 
1865 to H. J. Hughie and Thomas J. Vessels. Shortly 
after said Austin drew said lot of land, he sold the same to 
complainant for a valuable consideration, then aud there 
paid him, and Austin then and there agreed, in writing, to 
make complainant a deed to said land, whenever the said 
Austin could obtain a deed to the premises from the said 
H. V. Clark or the legatees. In November, 1865, the said 
executors, by complying with requisitions of the law in such 
cases, obtained an order from the Ordinary of Fayette county 
to sell said lot of land, and, after the usual advertisement, 
sold the same at public outcry, in the town of Fayetteville, 
on the first Tuesday in January, 1866. Hiram Clark, one 
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of the legatees, became the purchaser, for the. sum of 
$1,150 00. Hiram Clark has since sold one-half of said 
land to the said H. J. Hughie; and Hiram Clark and 
Hughie, and one William Beard, tenant of the said Hughie, 
are now in possession of said lot of land. In the fall of 
1865, H. J. Hughie frequently applied to complainant to 
rent him, the said Hughie, the said lot of land for the year 
1866. Hiram Clark and Henry J. Hughie had full and 
ample notice of complainant’s claim to the premises. He 
prayed that said Hannah VY. Clark may be compelled to 
bring into Court the original agreement entered into by the 
legatees of L. B. Clark, and the original letter or letters 
written by the legatees, who reside without the limits of the 
State of Georgia, so far as the same may have come to the 
hands of the said H. V. Clark, that have any reference 
whatever to the administration of the estate of L. B. Clark, 
or the distribution or division thereof, and be compelled to 
produce all letters of George and Hiram Clark, that may 
have come to her hands, that have any reference whatever 
to the managemegt, administration or distribution of said 
estate. Further, that said legatees be decreed to execute a 
deed to lot of land No. 184 to complainant, he being now 
ready in Court and proposing, as the Court may decree, to 
pay to the legatees the value of the said $1,500 00, due by 
James M. Austin; and that, if said executors ever made a 
deed to Hiram Clark, or to any other person, said deed may 
be delivered up and cancelled, by a decree, and for general 
relief. 

He amended as follows: At the time of filing said bill, 
James M. Austin was insolvent and unable to pay to com- 
plainant the amount of money advanced to said Austin, and 
he consented and agreed that complainant take possession of 
said land in discharge and settlement of said debt; and that 
it has been agreed and consented by said Austin, that com- 
plainant take, hold and own said land, with all the interest, 
right and title which he, the said Austin, then had, which 
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was accepted by the complainant, and on which complainant 
had acted, and did not, and does not now, consider the said 
Austin bound for the sum of money advanced to him. Copies 
of the will and of Austin’s obligations were exhibited in the 
bill. Upon demurrer, this bill was dismissed for want of 
equity. That is assigned as error. 


TIpwELL & Fears; R. T. Dorsey, for plaintiff in er- 
ror, cited 13th Ga. R., 484; 2 Story’s Eq., J., secs. 788, 
790, inclusive. 


J. L. BLALocK ; PEEPLEs & Howe 1, for defendants: 
Minors were not represented or bound by said agreement. 
Austin never had title, and therefore no specific performance 
can be decreed. The obligation was but a promise to pay so 
much money or make title to said lot. 


WaRNER, Judge. 


This was a bill filed by the complainant against the de- 
fendants, praying for a specific performance of an alleged 
contract in relation to a tract of land. The complainant al- 
leges that the lot of land was the property of L. B. Clark, 
at the time of his death, who died leaving a will, by which 
he appointed his wife and one Bailey, executrix and exec- 
utor thereof; that in the year 1865, the executors and lega- 
tees under said will entered into an agreement to divide the 
testator’s estate, without any reference to the provisions of 
the testator’s will; that Franklin Clark, one of the legatees 
under the will, transferred his interest, as such legatee, to 
one Austin; that when the division of the estate, under the 
agreement, took place, Austin received, as his share thereof, 
lot of land number one hundred and eighty-four, upon his 
paying to the other parties the sum of $1,500 00 in Confed- 
erate money; that afterwards, on the 25th of March, 1865, 
Austin executed his obligation to the complainant, for the 
sum of $5,000 00 in Confederate money, or $100 00 in gold, 





ATLANTA, JULY TERM, 1871. 433 


Hamrick vs. Darnell. 


which was to be discharged by making him or his heirs a 
title to lot number one hundred and eighty-four, drawn by 
Austin, as part of the estate of the deceased testator. It also 
appears from the complainant’s bill, that this tract of land 
was sold by the executors of the testator, by virtue of an or- 
der of the Court of Ordinary, at public outcry, on the 1st 
Tuesday in January, 1866, for the sum of $1,150 00, and 
purchased by Hiram Clark, one of the legatees under the 
will, who has since sold it to other parties, who had notice 
of complainant’s claim. There is no allegation in complain- 
ant’s bill that, at the time of the alleged division of the tes- 
tator’s estate, there were no debts due by the testator, or that 
all the legatees were of fullage; but on the contrary, it appears 
on the face of the bill that one of them was a minor. The 
prayer of the bill is, that the legatees under the will may be 
decreed to execute a title to the complainant to lot number 
one hundred and eighty-four, he offering to pay the value of 
the $1,500 00, due by Austin, in Confederate money, in Feb- 


ruary, 1865, the time of the division of the estate. To this 
bill of complaint the defendants demurred for want of equity. 
The Court sustained the demurrer and dismissed it. Where- 
upon, the complainant excepted. There was no error in the 
Court below in sustaining the demurrer for want of equity, 
and in dismissing the bill. 

Judgment affirmed. 


Harrison Hamrick, plaintiff in error, vs. Davin Dar- 
NELL, defendant in error. 


1. When on the trial of a case for ‘‘ forcible entry and detainer,’’ under 
the provision of the Code, the jury found a verdict for ‘‘ forcible detain- 
er’’ only, and there being no evidence in the record to sustain the 
verdict for forcible detainer : 

Held, That a new trial should have been granted, and the case tried 
before another jury. 
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2. Inasmuch as the Act of 1869 does not provide for the selection of 
jurors for the trial of cases of forcible entry and detainer by Justices 
of the Peace, the jury, under the Constitution of 1864, may be selec- 
ted under the law as provided by the Code for that purpose, so they 
are upright and intelligent jurors. 


Certiorari. Forcible entry and Detainer. Jury, ete. 
Before A. W. Hammonn, Judge pro hae vice. Campbell 
Superior Court. April Term, 1871. 


Hamrick charged Darnell with entering upon and detain- 
ing certain of Hamrick’s land “ violently, with menaces, 
force and arms, and without authority of law,” and ob- 
tained a warrant from a Notary Public, ex officio a Justice of 
the Peace. The Notary had twelve men summoned as a 
jury, and called in the Justice of the Peace of the district, 
and was ready to try the cause on the day appointed for the 
trial. Before the jury was empanelled, Darnell’s counsel 
moved to quash the proceedings, because, under the Consti- 
tution of 1868, the Notary and Justice of the Peace had no 
jurisdiction to try forcible entry or forcible detainer cases, 
and, by reason of a change in the jury system, could not 
summon a legal jury, because jurors must be “ upright and 
intelligent ” citizens, and that qualification under the jury 
system could not be ascertained by a Justice of the Peace. 
No objection was made to any one of the persons summoned 
for a jury. The Justices said that they had jurisdiction to 
try said cause, and if they could not impanel a jury they 
would try it without one. Counsel then consented to try 
before the persons summoned. They were sworn, and the 
trial proceeded. Jt appeared from the evidence that Ham- 
rick’s tenant, while in possession of the land, was approached 
by Darnell, one Terry and one Whitly; and Whitly told 
the tenant he had better leave the land, “that there were 
too many hickories growing there for him to remain; that 
he could go to Atlanta, and, with a bottle of whisky, get a 
crowd of ruffians at any time that would put him out.” 
The others said nothing approving what Whitly said, ex- 
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cept that Terry said he had bought the land, and that Ham- 
rick had abandoned it. On the next day this tenant rented 
part of the land from Terry, and Darnell was to occupy the 
balance of it. Shortly afterwards, Darnell took possession 
peaceably and quietly. Subsequently Hamrick’s agent gave 
Darnell notice to leave the land, but he said he would not, 
quietly, without threat or menace. The Notary charged the 
jury, among other things, that they were the sole judges of 
the law and facts, and that defending a suit for the posses- 
sion of land was a forcible detainer. The jury found Darnell 
“in forcible detainer of” said land. Darnell, by certiorari, 
averred that the refusal to dismiss the warrant, the holding 
that the Justices had jurisdiction, the allowing said jury to 
try said cause, the charging of the jury at all, and the latter 
clause of the charge as given, were errors in law, and that 
the verdict was strongly and decidedly against the weight 
of the evidence. When the cause came on for hearing, 
Judge Wright, being related to one of the parties, would 
not preside, and, by consent, A. W. Hammond, Esq., an 
attorney-at-law, was made Judge pro hac vice. He held, 
Ist. That the Justices had jurisdiction, if not by law, by 
consent. 2d. That forcible entry and detainer were now 
triable, as before the Constitution of 1868. 3d. That he 
would presume the jury was properly drawn and impanneled, 
as no one of them was excepted to. 4th. That there was no 
sufficient evidence of forcible entry; and 5th. No evidence 
of forcible detainer. 6th. That the charge was erroneous, 
and the latter clause especially, because there was no evi- 
dence of resisting a suit at law; but that it was the duty of 
the Court to charge the jury the law of the case; and he 
ordered that the certiorari be sustained, and that all things 
done and decided in the Court below be set aside at the cost 
of Hamrick. 

Darnell’s counsel say that the Court erred in said fourth, 
fifth and sixth grounds, and in making said order; and the 
counsel of Hamrick say he erred in the other grounds of the 
decision. 
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L. R. Ray, for plaintiff in error: As to jurisdiction of 
Justice: 15 Ga. R., 361. Jurors are presumed to be com- 
petent: Wheeler vs. State, last term. The Court can pass 
on nothing but the errors complained of in the petition: 
Revised Code, section 3993; 14 Ga. R., 36. What amounts 
to forcible detainer: 24 Ga. R., 193; Revised Code, section 
4451; 2 Bish. Cr. L., 478, 481,485. Possession need not be 
actual: 2 Bish. 484. Fear: 12th Ga. R., 322. Entry by 
strategy, ete.: 2 Bish. Cr. L., 477; 24 Ga. R., 191; 3 
Brevard, 8. C. R., 413. If justice done no new trial be- 
cause of erroneous charge: 37 Ga. R., 195. If facts are 
involved, case must go back to trial: Revised Code, section 
3995. 


Lester & TuHomson, for defendant. 


WARNER, Judge. 


This case came before the Court below on a certiorari from 
a Justice’s Court, alleging certain errors to have been com- 
mitted on the trial of a case of “ forcible entry and detainer,” 
under the provisions of the Code. On the hearing of the 
certiorari both parties excepted to the rulings of the Court. 
The Court below decided that the Constitution of 1868, hav- 
ing recognized and adopted the Code called Irwin’s Code, 
did not destroy or abolish the right to sue out and try cases 
of forcible entry and detainer, as heretofore practiced in this 
State. Upon this point in the case we affirm the judgment 
of the Court. 

It does not appear in the record how the jury were drawn 
for the trial of the case, but it does appear that no particular 
juror was objected to on the ground that he was not an up- 
right, intelligent juror. The Court below decided that, as 
there was no evidence going to show how the jury was se- 
lected, summoned and impanneled, the legal presumption 
was, that they were properly selected, summoned and impan- 
neled. Inasmuch as the Act of 1869 relates exclusively to 
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the selection of jurors for the Superior Courts, and inasmuch 
as the General Assembly have not provided by law for the 
selection of jurors for the trial of cases of forcible entry and 
detainer, by Justices of the Peace, under the Constitution of 
1868, the jury may be selected under the law as provided by 
the Code for that purpose, so they are upright and intelli- 
gent jurors, which is not inconsistent with the Constitution 
of 1868, and we affirm the judgment of the Court below on 
this point in the case. 

The Court also decided that there was not sufficient evi- 
dence, under the Jaw, to have authorized the jury to find a 
verdict for either a “ forcible entry” or a “ forcible detainer” 
of the land by the defendant, Darnell, as against the plain- 
tiff, Hamrick. In looking through the evidence contained 
in the record, we think there was sufficient evidence to have 
authorized the jury to have found a verdict, under the law, 
for a“ forcible entry ;” and if the jury had so found, the Court 
below should not have set aside their verdict. But the jury 
found a verdict for “forcible detainer” only, and thereby 
negatived the fact that the entry by the defendant on the 
land was forcible and without authority of law, and this 
Court cannot now assume that it was so, as there is sufficient 
evidence in the record to sustain the verdict, which was con- 
flicting in regard to that point in the case; of which the jury, 
according to the repeated rulings of this Court, were the 
proper judges. 

Does the evidence in the record show that the detainer of 
the possession of the land by the defendant, was forcible and 
without authority of law? The only evidence upon that 
point is, that the agent of the plaintiff notified the defendant 
to quit the land, and the defendant replied that he should 
not do so; that there was no violent word or act on the part 
of defendant, or any threat or offer to do either in keeping 
possession of the land ; that defendant had moved one of the 
houses on the land. “ Forcible detainer is the violently 
keeping possession of lands and tenements with menaces, 
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force and arms, and without authority of law:” Code, 4452. 
The verdict of the jury rebuts the allegation that the entry 
of the defendant on the land was forcible and without author- 
ity of law, and there is no evidence in the record that the 
detainer of the possession of the land by the defendant was 
forcible, within the true intent and meaning of the law ap- 
plicable to such cases. The mere defending a suit at Jaw for 
the possession of the land by the defendant, did not amount 
to a forcible detainer as the Justice charged the jury on the 
trial. 

There was no error in the judgment of the Court below in 
sustaining the certiorari and setting aside the verdict, on the 
statement of facts disclosed by the record, and we affirm the 
judgment of the Court on that point. But instead of award- 
ing a final judgment in the case, we direct that a new trial 
be had of the whole case before another jury. 
Judgment affirmed and a new trial ordered. 






















A. C. Wyty & Company, plaintiffs in error, vs. BURNETT 
& Rrxey, defendants in error. 









1, Where the plaintiffs consigned to the defendants as commission mer- 

chants, a certain quantity of Scotch snuff to be sold for them, and the 
defendants sold the snuff for Confederate money, mixed the money 
/ with their own and used it without giving the plaintiffs any notice of 
| the sale of their snuff: 








Held, That the defendants were liable to the plaintiffs for the value of 
the Confederate money received and used by them for the snuff at the 
time the same was sold. 

2. The bill of exceptions recited the facts and rulings, and after each 
ruling said, ‘‘and defendants except.’’ A motion to dismiss it for 
want of a proper assignment of error was overruled. (R. See end of 


Report.) 









Commission merchants. Bailment. Before Judge Hop- 
Kins. Fulton Superior Court. October Term, 1870. 
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Burnett & Rixey sought to make A. C. Wyly & Com- 
pany, commission merchants, liable for certain snuff sent to 
them for sale in 1863 and 1864. The evidence showed that 
they received the snuff and sold part of it, that they stored 
the balance, and it was taken by Confederate cavalrymen, in 
a body too large to be resisted. Plaintiff denied their right 
to make this showing, and claimed that the facts showed neg- 
lect in them, by which this loss occurred, for which they 
should respond. It was shown that A. C. Wyly & Com- 
pany sold $2,000 00 worth in Confederate currency, and held 
charges, etc., on the lot, by which that amount was reduced 
to $1,000 00 or $1,200 00. Defendants were always ready, 
willing and desirous to pay plaintiffs, but no call for it was 
made till after the war. Defendants did not keep said 
money separate and apart from their own, but used it. But 
they always had and kept on hand enough to pay all out- 
standing demands against them, and they wished at all times 
to pay off all demands and keep even in their business, and 
when the war closed they had Confederate money (which 
died on their hands) more than enough to pay all they owed 
plaintiffs or had collected for them, and they kept Confeder- 
ate money on hand to meet such claims as might be against 
them, including plaintiff’s. There was evidence pro and 
con as to a demand of the unsold snuff, and a refusal to de- 
liver it. The plaintiffs resided in Virginia, and did not pre- 
tend to have called for the Confederate money which was got- 
ten for the part sold. 


Besides the Ordinances of 1865, etc., the Court charged 
the jury as follows: “If defendants sold part of the snuff 
for Confederate Treasury notes, and used them for their own 
purposes or mixed them with their own or with notes of like 
character that were received from sales of the property of 
other consignors, and used from the notes, thus mixed, for 
their own purposes, they then became liable to pay the plain- 
tiffs the value of the notes thus used, at the time they were 
used.” 
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The plaintiffs obtained a verdict for $211 68, with inter- 
est from the Ist of July, 1864. Defendants moved for a new 
trial upon various grounds. ‘The only one ruled on here was 
said charge. The Court refused a new trial, and that is as- 
signed as error. The charge as quoted is from the Judge’s 
certificate. It is worded differently in the bill of exceptions. 
(The bill of exceptions recited what occurred and closed 
each recital with, “and defendants except.” A motion was 
made here to dismiss the bill of exceptions because that was 
no proper assignment of errors, but the motion was over- 


ruled.) 


Hittyer & BrotrHer, Mynatt & DE tt, for plaintiffs 
in error, cited Revised Code, section 2167 ; Story on B., sec. 
40; 25 Georgia Report, 8; 3 Am. L. R., 144. 


Arnoup & Broyues for defendants. On motion to dis- 
miss: 35 Georgia Report, 126; Revised Code, section 4192; 
30 Georgia Report, 346, 727, 728; 24th, 605, 606. The 
charge was right: 2 Wall R., 252; 35 Georgia Report, 8, 16, 
17, 20, 21; Runel on F. & Br., 37, 38, 40, 44, 45. 


WARNER, Judge. 


This was an action brought by the plaintiffs against the 
defendants, as commission merchants, to recover the value of 
several hundred pounds of Scotch Maccaboy snuff, consigned 
to the defendants for sale during the years 1863 and 1864, and 
which was sold by them for Confederate money. It appears 
from the evidence in the record, that the defendants did not 
keep the money received by them for the snuff, separate and 
* apart from their own money, but used it themselves, though 
they always had and kept on hand enough to pay all out- 
standing demands against the firm, and when the war closed 
they had Confederate money more than enough to pay the 
plaintiffs demand, which died on their hands; that the plain- 
tiffs never demanded the money of them until after the war, 





ATLANTA, JULY TERM, 1871. 441 
“Wyly & Company vs. Burnett & Rixey. \ 


The Court charged the jury, that “if defendants sold part of 
the snuff for Confederate treasury notes and used them for 
their own purposes, or mixed them with their own, or with 
notes of like character that were received from sales of the 
property of other consignors, and used the notes thus mixed 
for their own purposes, they then became liable to pay to the 
plaintiffs the value of the notes thus used, at the time they 
were used.” The jury found a verdict for the plaintiffs, for 
the sum of $211 68. The defendants made a motion for a 
new trial, on the ground that the Court erred in its charge 
to the jury, and on other grounds, which were overruled by 
the Court, and the defendants excepted. The only ground 
of error insisted on in the argument here, was the alleged 
error in the charge of the Court before recited. In view 
of the evidence disclosed by the record, there was no error 
in the charge of the Court to the jury as to the liability 
of the defendants for the value of the Confederate money for 
which they sold the plaintiffs snuff and used for their own 
purposes. If the defendants had deposited the Confederate 
money for which they sold the snuff, in bank to the plain- 
tiffs’ credit, or had kept it separately from their own money 
for them, and had given the plaintiffs reasonable notice there- 
of, then, if the plaintiffs had failed to call for it, and the 
money became worthless, it would have been the plaintiffs’ 
loss; but as the defendants used the money as their own, 
without giving the plaintiffs any notice that they had the 
money arising from the sale of their snuff, they were liable 
for its value at the time it was so used by them. 
Let the judgment of the Court below be affirmed. 


VoL, xLi1I—28, 
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DANIEL PitrMay, plaintiff in error, vs. ReBEccA E. Cuis- 
OLM, administratrix, e¢ a/., defendants in error. 


Where a note is indorsed ‘‘ to be liable only in the second instance,’’ the 
indorser is not liable until the maker of the note has been sued to in- 
solvency, or some legal excuse alleged for not having done so; but if 
it be alleged and proved that the maker of the note is notoriously in- 
solvent, and was so at the time of the indorsement, that would bea 
sufficient legal excuse for not suing the maker of the note to ascertain 
that fact. 


Indorsers in second instance. Before Judge Hopkins. 
Fulton Superior Court. April Term, 1871. 


On the 30th of August, 1861, R. E. Kennon gave his 
promissory note to Taylor & Miller, payable to them, or 
bearer, due the 1st of December, 1861. This note afterwards 
belonged to Chisolm, and he sold it to Pittman; indorsing it 
as follows: “I indorse this note, liable only in the second 
instance, this, the 10th of March, 1862. Wm. A. Chisolm.” 
Wm. A. Chisolm died, and Pittman sued his executors on 
said indorsement. They pleaded the general issue, that the 
consideration of the note was slaves, and that the maker of 
said note, Kennon, was solvent for many years after said 
note was due, and no effort was made to compel him to pay 
it, and therefore the indorser was discharged. This last 
plea was demurred to, but the demurrer was overruled. 
Plaintiff’s counsel read in evidence the note, and offered to 
show that Kennon, who always lived in Georgia, except in 
1867, had been insolvent since 1866, by producing witnesses 
to that point, and fi. fas.,on which there were returns of 
nulla bona, from all which it appears that he owed many 
thousands of dollars, and had no property. This evidence 
was objected to, upon the ground that a suit against Kennon 
on this note, and a return of nulla bona on a fi. fa. issued 
upon a judgment on that note, was absolutely necessary be- 
fore Chisolm was liable. The Court rejected the evidence, 
and non-suited the plaintiff. That is assigned as error. 
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L. J. GLenn & Son, for plaintiff in error. Suit is not 
necessary: Fell, L. of guaranty, 319, 321; 15 Penn. 
(Harris) R., 293; 1 Cushing, 473; 11 Vermont R., 265. 


L. J. GARTRELL, H. Jackson, for defendants: Revised 
Code, section 2738 ; 1 Wend, R., 457; 19 John. R., 69; 
18 Pick. R., 321; 11 Ga. R., 149 ; 32d, 380; 35th, 142. 


WARNER, Judge. 


This was an action brought by the plaintiff against the 
defendants on a note indorsed by their intestate. The note 
was made by R. E. Kennon, payable to Taylor & Miller, or 
bearer, for the sum of $413 15, dated 20th August, 1861, 
due Ist December after date, and indorsed by the defendants’ 
intestate, in the following words and figures: ‘I indorse 
this note, liable only in the second instance, this 10th March, 
1862.” The plaintiff moved the Court to dismiss the de- 
fendants’ plea, which motion the Court overruled, and the 
plaintiff excepted. When the plaintiff offered the note in 
evidence, the' defendant objected thereto, on the ground that 
the defendants were liable only in the second instance, and 
there was no evidence that the plaintiff had sued the maker 
of the note to insolvency, which objection was sustained by 
the Court, and the plaintiff excepted. The plaintiff then 
offered in evidence the answers of Turnipseed to prove that 
the maker of the note was and had been hopelessly insolvent 
since the fall of the year 1866, which evidence was objected 
to by defendants, and sustained by the Court; whereupon 
the plaintiff excepted. The defendants were not liable on 
this indorsement until the maker of the note had been sued 
to insolvency, or some legal excuse alleged for not having 
done so. If the evidence offered had shown that the maker 
of the note was entirely insolvent, at the time of the indorse- 
ment, we think that would have been a good, legal excuse 
for not sueing the maker merely to ascertain that fact. Why 
require the plaintiff to do an unnecessary, useless act to ascer- 
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tain the insolvency of the note by sueing him, when the fact 
of his insolvency is notorious and can be established by other 
competent evidence? The evidence of the insolvency of the 
maker of the note should be confined to the time of the in- 
dorsement, so as to exclude any presumption of the want of 
diligence on the part of the indorsee in failing to collect the 
note from the maker. If the note could not have been col- 
lected in the first instance at any time after the indorsement, 
by suit against the maker, why go through that unnecessary 
and useless ceremony in order to make the indorser liable in 
the second instance? The evidence offered in this case to 
prove the insolvency of the maker of the note in 1866, more 
than four years after the date of the indorsement, was 
properly ruled out by the Court. 

Let the judgment of the Court below be affirmed. 













Samvuet A. Duranp, plaintiff in error, vs. G. W. Crate, 
tenant, defendant in error. 









Where the Court below granted a new trial on the ground of newly dis- 
covered evidence, not merely cumulative, and the verdict of the jury 
not being entirely satisfactory, under the evidence disclosed in the 
record : : 

Held, That this Court will not control the discretion of the Court below 

in granting a new trial in the case. 









New trial. Cumulative evidence. Before Judge Hop- 
KINS. DeKalb Superior Court. April Term, 1871. 









This was ejectment by Doe upon the demise of Durand 
against Roe, casual ejector, and Craig, tenant. It was ad- 
mitted that the title was in William Allen, and that he died 
on the 6th of September, 1862. Plaintiff’s attorneys read 
in evidence a power of attorney made by Allen, on the 28th 
of April, 1862, authorizing one McLean to act as his attor- 
ney “to collect all debts, and to sell and convey by deed all 
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my lands,” etc., and described no land. He then offered in 
evidence a deed made on the 3d of January, 1863, by which 
McLean, as such attorney-in-fact, conveyed this land to Du- 
rand. It was signed before but one witness and was not 
stamped, but its execution was admitted. It was objected to 
because it had but one witness and was not stamped. The 
deed was stamped and then the objection was overruled, 
Durand was offered as a witness and objected to because Al- 
len was dead. The objection was overruled. Durand then 
testified that he bought said land from McLean, as attorney- 
in-fact, four or five months before his deed was taken; that 
under this trade, he took possession, cultivated it and exer- 
cised acts of notorious ownership over it, from that time till 
he refugeed in July, 1864; he paid McLean the price, $1,- 
000 00, in Confederate money, in full; he did not know that 
Allen was dead when he made the trade. By other witnesses 
he showed possession of the premises by his tenants during 
the balance of 1864, and part of 1865. Defendant showed 
that one Hawkins was appointed administrator of Allen, and 
under an order of Court for that purpose, sold said land and 
conveyed it to one Kirkpatrick. This deed was made on the 
8th of July, 1865. Hawkins testified that Allen lived on 
said place, went into the Confederate army, and died in 1862; 
that he, Hawkins, first sold the land in April, 1864, but the 
purchaser failed to comply with his bid, and it was resold in 
July, 1864, and bought by Kirkpatrick. At that time Haw- 
kins did not have possession of the land, and did not know 
who was in possession. Kirkpatrick testified that he did not 
know who was in possession when he bought the land, and 
that he did not take possession till the fall of 1865. The 
Court charged the jury, among other things— 

Ist. If the evidence in the case shows that Allen made 
and delivered to McLean a power-of-attorney, authorizing 
him to sell the land in dispute, and that under this power- 
of-attorney McLean did sell the land to Durand, and Du- 
rand paid to hira, McLean, all the purchase-money for the 
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same, and went into possession of the land under that pur- 
chase, and this was all done before the death of Allen, this 
makes a perfect equitable title, and there being nothing 
further in the case, he is entitled to recover, and your verdict 
should be in favor of the plaintiff, for the premises in dis- 
pute. 

2d. If, at the time of the purchase of the land in dispute 
by Kirkpatrick, at the administrator’s sale, he had no notice 
of Durand’s title, his title would be paramount to Durand’s, 
and the verdict should be for defendant. If Durand was in 
possession of the land, holding it adversely, which is a pos- 
session under a claim of right, public, continuous, peaceable 
and exclusive, that would operate as notice of his title. This 
notice must be made clearly to appear by the plaintiff; the 
burden of proof is on him. The jury found for the plaintiff. 


Defendant moved for a new trial, upon the grounds that 
the Court erred in not rejecting said deed and said Durand 
as a witness; because said first charge is erroneous ; because 
the verdict is contrary to law and the evidence and said sec- 
ond charge, and because of certain newly discovered evidence. 
This last ground was based upon an affidavit by said Haw- 
kins and one Pinnell, that Durand told them on the 3d of 
May, 1863, that he had bought said land from McLean, but 
had not paid for it, and the usual affidavits as to ignorance 
of this testimony till after the trial. The Court granted a 
new trial, and that is assigned as error. 


L. J. Winn, for plaintiffin error: No error in admitting 
the deed: Cobb’s N. D., 270; 17 Ga. R., 295; 29th, 26, 
121, 487. Allen’s death did not revoke the power of at- 
torney till notice of the death: Cobb’s N. D., 165; 28 Ga. 
R., 511: Story on Agency, sections 466, 467. It was right 
to allow the deed stamped: 39 Ga. R., 180. Durand was 
competent: 37 Ga. R., 586, 623; 36th, 107. A perfect 
equity will sustain ejectment: 20 Ga. R., 26. Durand had 
a perfect equity: 2 Story’s Eq. Juris., sections 759 to 767; 
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14 Ga. R., 683; Revised Code, sections 3131, 1940, 1941. 
The verdict is right, and therefore no new trial should be 
had: 10 Ga. R., 429; 18th, 13; 26th, 428; 31st, 351; 
30th, 968; Revised Code, sections 3162, 3166. Possession 
alone was sufficient for this plaintiff: Revised Code, sections 
2523, 3290; 5 Ga. R., 39; 7th, 100; 4th,154. The newly 
discovered evidence is immaterial if possession is sufficient ; 
if not, is but cumulative: 10 Ga. R., 511; 17th,418; 29th, 
257 ; 37th, 459. No diligence shown: 3 Ga. R., 332 ; 5th, 
85; 9th, 4. It would not probably change the verdict: 22 
Ga. R., 76; 26th, 233. 


















Hitui & CANDLER, for defendant: Discretion of Judge 
as to new trials: 37 Ga. R., 608; 26th, 290; 30th, 968; 
32d, 472; Revised Code, section 3131; 26 Ga. R., 164; 
40th, 142. Two witnesses necessary to a deed : Revised Code, 
section 2648. Death revokes agency: Revised Code, section 
2157. New trial: Revised Code, section 2663; 25th Ga. 
R., 184. Durand was incompetent: Revised Code, section 
3788 ; 37 Ga. R., 118. It takes writing to convey land: 
Revised Code, section 1940; 3 Kelly, 3; 29 Ga. R., 17, 
490; 39th, 95. Parol contracts for land enforced only by 
equity : Revised Code, section 3131. Discretion: Revised 
Code, sections 2636, , 2638. Newly discovered evi- 
dence : Revised Code, section 3665. 



















WARNER, Judge. 









This was an action of ejectment brought by the plaintiff 
on the separate demise of Samual A. Durand, against the 
defendants, to recover the possession of the north half of lot 
of land No. 110, in the fourteenth district of DeKalb county. 
On the trial of the case it was admitted that William Allen 
was the owner of, and had the title to, the land in dispute, 
both parties claiming title through him. The plaintiff read 
in evidence a power of attorney, executed by Allen to Mc- 
Lean, on the 24th April, 1862, authorizing McLean to sell 
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the land. Also, a deed made by McLean, as the attorney, 
in part, of Allen, on the 23d day of January, 1863, to Du- 
rand. This deed had but one witness to it. It was ad- 
mitted that Allen died in the State of Kentucky, on the 6th 
day of September, 1862, more than four months prior to the 
making of the deed by McLean, under the power of attor- 
ney executed by Allen. Allen was in the Confederate army 
at the time of his death. The lessor of the plaintiff claims 
that he has a perfect title to the land, irrespective of the 
deed, on the ground that he purchased the land of McLean, 
paid for it, and took possession thereof before the death of 
Allen. The evidence upon this point in the case is that of 
Durand, the plaintiff’s lessor, and is not very full and satis- 
factory. The newly discovered evidence is in relation to 
the payment for the land, and is not cumulative merely, as 
there was no evidence offered by the defendants in relation 
to the non-payment for the land by the plaintiff. If the 
defendants, on the trial, had offered evidence as to the non- 
payment of the purchase-money for the land, then the newly 
discovered evidence in relation to that point in the case 
would have been merely cumulative evidence. The newly 
discovered evidence relative to the non-payment of the pur- 
chase-money for the land by the plaintiff, might have pro- 
duced a different result in the finding of the jury, as that 
was a material question in the case. In view of the facts 
disclosed by the record, we cannot say that there was any 
abuse of the discretion vested by the law in the Court below, 
in granting a new trial in this case. 
Let the Judgment of the Court below be affirmed. 
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Markham vs. Hunnicutt. 


Marce.tius O. MArKHAM, plaintiff in error, vs. CALVIN 
W. Huwnnicurtt, defendant in errror. 


(Locurang, Chief Justice, having been of counsel below, did not preside.) 


On the trial of an equity cause, the jury found the following special ver- 
dict: ‘' We, the jury, find that Marcellus O. Markham was present at 
the sale made by George W. Adair, auctioneer, of the property of 
Holmes Sells, on the 13th of September, 1866, at which Calvin W. 
Hunnicutt became the purchaser of the lot described in exhibit C., at- 
tached to the written and foregoing bill, and that said M. O. Markham 
was then and there present and assenting to said sale.’’ On this spe- 
cial verdict the presiding Judge entered a decree that the defendant be 
estopped from enforcing his mortgage lien upon the lot purchased by 
the complainant, and perpetually enjoining him from doing so: 

Held, That this was error, in view of the facts disclosed in the record. 


Estoppel. Decrees. Before Judge Hopkins. Fulton 
Superior Court. April Term, 1871. 


Hunnicutt’s bill against Marcellus O. Markham, averred 


as follows: On the 19th of July, 1866, Markham’s father 
sold one Sells certain land in Atlanta, on credit, for $10,000, 
for which Sells gave his two notes for $5,000 00, each, pay- 
able to M. O. Markham, and secured by mortgage on the 
land. Sells paid the first note by a resale of half the lot to 
M. O. Markham, and the lien on that half was extinguished. 
In September, 1866, Sells sub-divided the other half into 
four parts, and sold them at public outcry to the highest 
bidder, it being previously agreed by Sells that M. O. Mark- 
ham should have the proceeds on his mortgage. Hunnicutt 
bought one of them at $1,457 00, and took a deed from 
Sells. Sells had his agent at said sale and proclaimed that 
the title was good, and that the property was unincumbered 
by liens or otherwise. M.O. Markham was present and 
heard this announcement, knew that Hunnicutt was bidding 
supposing the land was free from any incumbrance, but did 
not make known the fact that he held such mortgage. One 
of M. O. Markham’s kinsmen bought another of said lots at 
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said sale, and without Hunnicutt’s knowledge or consent, 
M. O. Markham released that lot from his mortgage. Sells 
did not pay any of the proceeds of said sale to M. O. Mark- 
ham, nor did this kinsman pay M. O. Markham any part of 
his bid; had they paid the same to M. O. Markham, the 
mortgage would have been paid off. Yet M. O. Markham 
has foreclosed his mortgage and is about to sell Hunnicutt’s 
land under his mortgage fi. fa. Hunnicutt contended that 
the facts estop M. O. Markham from selling this lot, and 
prayed for injunction. M. O. Markham answered, that his 
father gave him the proceeds of the sale to Sells, he took the 
mortgage and had it duly recorded within a day or two from 
its date. He admitted the payment of the first note by re- 
sale, said Sells had improved the property, and in this resale 
he gave Sells his note for $3,000 00, which was subsequently 
transferred. He admitted releasing the lot bid off by his 
kinsman, but said it was in consideration of his kinsman 
paying his bid on said $3,000 00 note. He relied upon the 
record of his mortgage, and denied doiug or saying anything 
- to lead Hunnicutt to suppose he had no lien on the lot, and 
said that he heard no such proclamation as stated in the bill, 
and said none such was made. Besides, he said his father, 
at the sale, told Hunnicutt of said mortgage, and Hunnicutt 
paid after said notice. Headmitted that Sells had been asked 
by him to pay him part or all of the proceeds on said mort- 
gage, but said this was a private request, unknown to Hun- 
nicutt, until he mentioned it after the sale, to Hunnicutt. 

At the trial it was shown that M. O. Markham was pres- 
ent at the sale and made no objection to it, that his mortgage 
was duly recorded as stated, that Hunnicutt paid part cash 
and gave his note for balance of his bid, which note Sells 
transferred ten days after he got it and eighty days before it 
was due. 

Sells testified that the proceeds of the lot bought by Mark- 
ham’s kinsman, was to be credited upon the mortgage note 
of $5,000 00, and that another small credit was to be placed 
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in it for certain lumber. Hunnicutt testified that the auc- 
tioneer said the claim of titles was perfect, and if any doubt 
was had on that subject, Markham’s father, who was per- 
fectly good, would warrant the title; that after he had bid 
nearly the value of the property, M. O. Markham gaid’to 
him that it was good property and worth more than was be- 
ing bid for it. He went on to its full value, never hearing 
of any mortgage or lien, and supposing it was unincumbered. 
He paid all the purchase-money the day after the sale, except 
the last third, for which he gave his note. When M. O. 
Markham told him of the mortgage, this note had been 
transferred. ' 

Adair, the auctioner, swore that he said nothing about 
any incumbrances, because he knew of none and thought of 
none ;,that he spoke only of the chain of title, and of the 
fact that some of the deeds were made during the war, and 
assured purchasers that the chain of titles was correct. 

M. O. Markham testified substantially as he had answered 
His father testified that he told Hunnicutt of the mortgage 
after he paid part, but before he paid the last payment. One 
Alexander testified that the auctioneer did say the property 
was unincumbered and the title good. One Thrasher testi- 
fied that, while he did not hear Adair say the property was 
unincumbered, he spoke of the title as being perfect, and 
made the impression on him that there was nothing in the 
way of bidders getting a good clear title. 

Defendant’s counsel requested the Court to charge the 
jury: “1st. Recording a mortgage is giving notice of the 
mortgage; and the holder of the mortgage, unless he has 
been guilty of actual fraud, can enforce it against all pur- 
chasers of the property after the record is made, although 
the purchasers may buy without actual notice of the lien. 
2d. Markham was not bound to give notice of his mortgage 
unless he heard the announcement that there was no lien or 
incumbrance on the land. 3d. The bare fact that Mark- 
ham was present at the sale and failed to give notice of a re- 
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corded mortgage was not such a fraud as to estop him from 
enforcing his mortgage. 4th. If Markham was at the sale, 
but not at the consummation of the purchase, then he was 
not present at the sale, so as to require him to give notice of 
hig lien on the land. 5th. The rule which requires the 
owner of property who sees another assuming’ to sell it to 
a third party, to give notice of his title to the purchaser, 
does not apply to the case where a mortagee whose mortgage 
is recorded sees the owner of the lien offering the property 
at auction.” 

He refused so to charge, but charged: “If Adair, as Sells’ 
agent, announced that the title was clear, good and perfect, 
and defendant, Markham, was present when the announce- 
ment was made, and complainant bid on the property, and 
became the purchaser at that sale, with the understanding 
that the title was clear, good and perfect, and Markham heard 
the announcement of Adair and did not correct the impres- 
sion made by it, and did not make known the existence of 
his lien, he is prevented from setting up his mortgage lien 
against the purchaser. I do not mean by this that the de- 
fendant, Markham, should have done any particular act. If 
the circumstances were such as called upon him to make 
known his lien, if he knew that complainant was purchasing 
with the impression produced by Adair’s announcement, and 
he encouraged or countenanced the sale, or remained silent 
and failed to give notice or make known his lien, he cannot 
be heard to set it up against complainant. The question is 
whether such an impression was made upon the minds of the 
purchasers, and whether the defendant, Markham, by any 
act or by his silence, upon a reasonable construction, gave 
countenance to the sale or assented to the sale. If so, that 
would estop him. ‘You will pass upon these acts and find 
whether they exist or not. If satisfied they do not exist, or 
that the defendant, Markham, was not present at the sale, 
or did not encourage and give countenance to it, or did not 
stand by when such announcement was made, if made, and 
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such impression was not made upon complainant who was a 
purchaser, you will then pass to the second branch of the 
ease and find whether the charge has been satisfied or not,” 
ete. 

The verdict was as follows: “ We, the jury, find that 
Marcellus O. Markham was present at the sale made by 
George W. Adair, auctioneer, of the property of Holmes 
Sells, on the 13th of September, 1866, at which Calvin W. 
Hunnicutt became the purchaser of the lot described in Ex- 
hibit C, attached to the within and foregoing bill, and that 
said M. O. Markham was then and there present, assenting to 
sale.” And thereupon the Court decreed that Markham’s 
mortgage fi. fa. be perpetually enjoined as to that lot. 

Defendant’s counsel moved for a new trial, upon the 
grounds that the verdict was contrary to law and against the 
evidence, etc., that the Court erred in refusing to charge as 
requested, and in charging as he did, and in decreeing an in- 
junction on said verdict. A new trial was refused, and er- 
ror is assigned on each of said grounds. 


Pore & Browy, for plaintiff in error. « Estoppels not 
favored: Revised Code, section 3700; 11 Georgia Report 
271. ‘To make estoppel in pais three things must concur: 
Party must make statements or admissions, or do acts: 13 
Georgia Report, 492, and cases cited ; 20th, 600; 1 Selden, 
N. Y., 401; 3 Hill, 222; 5 Denio, 157; 6 A. & El., 469; 
14 Cal., 280; 2 Vern., 554; 1 Pierre W., 394; 19 Wend., 
563; 19 Ala., 121; 9 Mich., 131; 4 Jones Eq., 54,32; Me., 
305; 18 Conn., 1388; 28 Me., 525. 2d. Silence not suffi- 
cient: 31 Penn. St., 334; 16th, 364; 7 Watts, 233; 3d, 
249; Rawls, 89; 6 Cush., 215. There must be intention to 
deceive or gross negligence: 17 Georgia Reports, 449; 5 
Denio, 157: 8 Wend., 483; 3 Hill, 222; 25 Conn., 118; 
21st, 451; 29th, 107; 8 Barb., 102; 31 Penn. St., 331; 17 
Vt., 449; 43 Me., 192; 18 Conn., 444; 41 N. H., 465; 3 
Strob., 367; 28 M. E., 525. And purchaser must be there- 
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by defrauded : 29 Georgia Reports, 312; 17th, 449, 515; 1 
Selden, 401; 3 Hill, 222, 225; 5 Denio, 157; 8 Barb., 102; 
21 Conn., 451; 25th, 118; 14 Cal., 280; 43 Me., 192; 3 
Strob., 367; 28 Me., 525. And purchaser must have had 
no means of learning the existence of mortgage: 14 Cal., 
280; 16 Penn. St., 363, 364; 31 Penn. St., 331; 17 8S. & 
R., 383; 3 Watts, 240; 7th, 401; 20 Pick, 193; 17 Md., 
212; 1 Gill, 502; 12 B. Munroe, 259; 43 Me., 192; 32d, 
305; 3 Story, 183. Bidders are bound by record of mort- 
gage, and Markham had right to presume they knew it: 27 
Georgia Reports, 205; 16 Penn. St., 364; 31st, 335; 8 
Peters, 30; 1 Hilliard on M., (3d—Ed.) 308, 641, 642; 7 
Gill, 354; 9 N. H., 337; 9 Vt., 372; 5 Humph., 20; Story’s 
Eq., section 403; 2 Black., 372, 389; 2 John’s R., 509; 
John Ch. R., 297; 2 Cow., 246; 4 John. R., 216, 221. In- 
jury must be by false statements: 17 Georgia Reports, 452; 
3 Hill, 222; 31 Penn. St., 331; 14 Cal., 280. Burden on 
Hunnicutt: 29 Georgia Reports, 312; 3 Hill, N. Y., 226; 
31 Penn. St., 335; 10 Barb., 531; 7 Gill, 354. Land passes 
by writing: Revised Code, section 1940; 27 Georgia Re- 
ports, 187; 18h, 353; 9 Ind. L. R., 163; 25 Me., 325, 
326. No constructive fraud when purchaser had construc- 
tive notice: 2 John R., 509; 7 Gill, 354. No confidence 
reposed: Revised Code, section 3116. Decree too broad 
for verdict: 6 Ch. R., 273; 11 Wheat. R., 415; 4 How., 
147; 8th, 485; 18th,60; 10 Bacon abr., 327; 2 John, 210; 
4th, 213. 


Couirer & Hoyt; P. L. Mywnarrt, for defendant. Estop- 
pel: R. Code, secs. 2592, 2593, 2915, 3037, 3116, 3118; 
7 How., 172; 9th Ga. R., 23; 15th, 557; 6th John. Ch., 
417; 1 Foublanque’s Eq., 161; Story on agency, sec. 91; 
2d Vern., 150, 239, 370; 3 Am. L, T., 326; 16th Ga. R., 
593; 26th, 416; 32d, 58. All present bound by what auc- 
tioneer says: 20th Ga. R., 588. 
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WARNER, Judge. 


This was a bill filed by the complainant against the de- 
fendant, praying for an injunction to restrain the defendant 
from selling a certain described city lot, it the city of Atlanta, 
by virtue of a mortgage fi. fa. in favor of the defendant, as 
mortgagee, against one Holmes Sells. It appears from the 
evidence in the record, that Sells executed a mortgage to the 
defendant, for the lot in controversy, on the 19th day of 
July, 1866, which was duly recorded on the 20th day of 
July, 1866; that afterwards, an agreement was entered into 
between the defendant and Sells, the mortgagor, that the lot 
should be sold by Sells and the proceeds of the sale be ap- 
plied to the payment of the defendant’s mortgage debt; that 
on or about the 21st day of March, 1867, the lot was sold by 
Sells, at public auction, by his agent, Adair, and purchased 
by the complainant, Hunnicutt, for the sum of $1,457 00, 
Sells making him a deed to the lot as such purchaser. The 
complainant alleges that he had no actual notice of the defend- 
ant’s mortgage, that the defendant was present at the sale of the 
lot, when it was announced by the auctioneer that the title 
to the lot was good, and the purchaser thereof would obtain 
a clear title, ete., that when the complainant had bid for the 
lot nearly its full value, the defendant said to him that it 
was good property and worth more than was being bid for 
it, the complainant continued to bid for the lot until it was 
knocked off to him as the purchaser thereof, the defendant 
gave no notice of his mortgage lien, nor said anything about 
his having a lien on the lot. It was insisted on the trial, 
that the presence of the defendant at the sale of the lot, his 
silence in regard to his mortgage lien on the property, and 
his encouraging the complainant to bid for it, by saying to 
him that it was good property and worth more than was be- 
ing bid for it, when taken in connection with the fact that 
the property was being sold by the consent of the defendant, 
as mortgagee, and the proceeds of the sale were to be applied 
in payment of his mortgage debt, was such a fraud upon the 
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complainant, as a purchaser at the sale of the lot, as will 
now estop the defendant from setting up and enforcing his 
mortgage lien against the property. On the trial, the jury 
returned the following special verdict: “ We, the jury, find 
that Marcellus O. Markham was present at the sale made by 
George W. Adair, auctioneer, of the property of Holmes 
Sells, on the 13th of September, 1866, at which Calvin W. 
Hunnicutt became the purchaser of the lot described in ex- 
hibit C, attached to the within and foregoing bill, and that 
said M. O. Markham was then and there present and assent- 
ing to said sale.” On this special verdict, the presiding 
Judge entered a decree that the defendant be estopped from 
enforcing his mortgage lien upon the lot purchased by the 
complainant, and perpetually enjoining him from doing so. 
The defendant made a motion to set aside the verdict and 
decree, and for a new trial, which was overruled by the 
Court, and the defendant excepted. It is true, that the jury 
in equity causes, may find a special verdict decreeing the 
performance of a specific duty by the defendant, and when 
that decree is found by the jury, upon the facts ascertained 
by them, it is made the judgment of the Court, when ap- 
proved and signed by’ the presiding Judge as Chancellor, 
and entered on the minutes of the Court. Under our sys- 
tem of equity practice, where any question of fact is involved, 
the same shall be decided by a special jury: Code, 4147. 
In this case, the question of fact involved was, whether the 
conduct of the defendant at the time of the sale of the lot, 
was such a fraud upon the complainant, as would, according 
to the principles of justice and equity, estop the defendant 
from enforcing his mortgage lien against the property, and 
whether, under the evidence in the case, he should be per- 
petually enjoined from doing so? That was a question for 
the jury to decide, and if the jury had found a special ver- 
dict that the defendant should be perpetually enjoined from 
enforcing his mortgage lien against the lot purchased by the 
complainant, the legal presumption then would have been, 
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that the conduct of the defendant at the sale of the property, 
was a fraud on the complainant, otherwise they would not 
have found a verdict in favor of a perpetual injunction. But 
the jury have not, by their verdict, found and decreed that 
the defendant should be perpetually enjoined from enforcing 
his mortgage lien against the property, which it was their 
duty to have done, if they believed, from the evidence, that 
the conduct of the defendant, at the time of the sale, was a 
fraud upon the complainant. All that the jury have found 
by their verdict is, that the defendant was present at the sale, 
and that he was then and there present and assenting to said 
sale. Whether these facts were or were not sufficient, in the 
opinion of the jury, to establish fraud on the part of the de- 
fendant, the verdict is silent. The legal presumption is, that, 
inasmuch as they did not find and decree a perpetual injunc- 
tion by their verdict, they were not satisfied in relation to 
that material fact in the case. And until the jury had so 
found by their verdict, it was error in the Court to have en- 
tered a decree for a perpetual injunction upon that verdict. 
The material issue in the case was fraud or no fraud on the 
part of the defendant at the sale of the property, under the 
evidence, and the jury have not, by their verdict, found for 
or against that issue. And they not having done so, the Court 
could not assume that they had, and enter a decree of estop- 
pel thereon ; for no fact can be presumed to have been found 
by the jury other than those which appear in their special 
verdict. If there was fraud proved on the part of the de- 
fendant at the sale of property, sufficient under the law to 
estop him from enforcing his mortgage lien, then the jury 
should have decreed, by their verdict, a perpetual injunction, 
and if not, then they should have found a verdict for the 
defendant. As there is to be a new trial in the case, we ex- 
press no opinion in regard to its merits, under the evidence 
disclosed by the record. 

Let the judgment of the Court below be reversed and a 
new trial ordered. 


VoL, xL11I1—29, 
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E. R. Morrison et ai., plaintiffs in error, vs. WALLIS 
WARREN, defendant in error. 






When a debt is of doubtful solvency, the plaintiff is not required to pay 
tax on it under the provisions of the Act of 1870. 







Relief Act of 1870. Before Judge Harvey. Floyd 
Superior Court. May Term, 1871. 






Warren obtained a judgment against Morrison et al., on 
the 7th of July, 1863. In January, 1870, it was dormant, 
and he sought to revive it. It was submitted upon the fol- 
lowing agreed facts: ‘“ An affidavit of payment of taxes 
has not been filed according to the statute of October 13th, 
1870. The defendants are of doubtful solvency, and have 
always been so since the plaintiff has owned the claim. It 
is insisted that the Relief and Stay Laws of this State, passed 
since the war, aside from the insolvency of defendants, render 
the claim of doubtful solvency. The tax oath, and ques- 
tions put to the tax-payer, only require him to return and 
pay taxes on his solvent claims. The plaintiff concedes that 
he has paid no tax, but contends, upon the above grounds, 
that no legal tax is due. The facts contained in the forego- 
ing statement are admitted to be true.” Counsel for de- 
fendants moved to dismiss the cause. The Court overruled 
the motion, and that is assigned as error. 


















J. W. H. UnpERwoopD, for plaintiff in error. 





SmirH & BrRanuHAM, for defendants. 






WARNER, Judge. 






This was a scire facias to revive a judgment. It was ad- 
mitted that the defendant was doubtful as to its solvency, 
and that no tax had been paid on it. The defendants coun- 
sel moved the Court dismiss the case, on the ground that the 
taxes had not been paid, which motion was overruled by the 
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. Court, and the defendant excepted: Held, That there was 
no error in the judgment of the Court in overruling the mo- 
tion to dismiss the case on the statement of facts contained 
in the record. 

Judgment affirmed. 


Tuos. C. Aver, plaintiff in error, vx. NEwron CocHRAN, 
administrator, defendant in error. 


Loss sustained by the war is not a good plea of set-off to the plaintiff's 
demand, unless the plaintiff is connected therewith by some act or 
fault of his own, and the fact that the plaintiff was a citizen of the 
State, and adhered to the Confederate cause, is not sufficient to con- 
nect him with the defendant’s loss of property by the war. 


Relief Act of 1870. Before Judge Harvey. Floyd 
Superior Court. May, 1871. 


Newton Cochran, as administrator of W. W. Cochran, 
sued Ayer on his promissory note, payable to him as such 
administrator, made in 1860. Ayer sought the benefit of 
the recoupment and set-off sections of the Relief Act of the 
13th of October, 1870. Plaintiff introduced the note, and 
closed. Ayer testified that he lost $73,500 00 by the 
emancipation of the slaves, and $7,160 00 by loss of mules 
and other specified stock. ‘This stock was captured partly 
by the troops of the United States, and partly by those of 
the Confederate States. The latter took the mules for which 
this note was given. ‘These losses all resulted from the 
war. He and plaintiff both resided here during said war, 
and adhered to the Confederate Government. Plaintiff’s 
intestate has a widow and one minor child surviving. The 
Court charged the jury that defendant could take nothing 
by his plea, unless the plea and evidence connected his 
loss, in some way or other, with the fault of plaintiff, and 
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that the simple fact that defendant had lost property by the 
war, or the results thereof, was not of itself enough to allow 
his claim of set-off; and the fact that the plaintiff was a 
citizen of the State and adhered to the Confederate Govern- 
ment, is not sufficient to connect plaintiff with defendant’s 
loss. The jury found for the plaintiff the amount of the 
note. Said charge is assigned as error. 


J. W. H. Unperwoop, for plaintiff in error. 


Wraicat & FEATHERSTON, for defendant. 


WARNER, Judge. 


This was an action brought by the plaintiff against the 
defendant, on a promissory note, dated 20th November, 1860. 
The defendant pleaded, as a set-off, loss sustained by the 
war. The Court charged the jury “that the defendant 
could take nothing by his plea, unless the evidence con- 
nected the defendant’s loss, in some way or other, with the 
fault of the plaintiff; that the simple fact that defendant had 
lost property by the war, or the results thereof, was not of 
itself enough to allow his claim of set-off, and the fact that 
the plaintiff was a citizen of the State, and adhered to the 
Confederate Government, is not sufficient to connect plaintiff 
with defendant’s loss.” To which charge of the Court the 
defendant excepted. According to the repeated rulings of 
this Court, there was no error in the charge of the Court be- 
low to the jury on the statement of facts contained in the 


record. 
Let the judgment of the Court below be affirmed. 
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The Setma, Rome anp Darton RarILRoaD Company, 
plaintiff in error, vs. ANN E. Lacy, defendant in error. 


When an action was instituted by the plaintiff in the Courts of this State, 
against the defendant, to recover damages for the death of her hus- 
band, alleged to have been killed by the defendant in the State of 
Alabama, under the provisions of the 2920th section of the Code: 

Held, That the action could not be maintained in the Courts of this 
State, for the injury alleged to have been done within the territory of 
the State of Alabama, without an allegation in the declaration that the 
laws of that State were similar to our own in relation to the injury 
complained of; that in the absence of any such allegation, the Courts 
of this State will presume that the common law is of force in that 
State ; that our own statute has no extra territorial operation. 


Actions against Railroad Companies. Presumptions. 
Before Judge Parrott. Whitfield Superior Court. Jan- 
uary, 1871. 


Mrs. Lacy avowed that “ E.G. Barney, in his official ca- 
pacity as Superintendent of the Selma, Rome and Dalton 
Railroad Company,” and “ A. D. Breed, lessee” thereof, had 
damaged her $30,000 00; for that, on the 3d of August, 
1870, “the said defendants, in the State of Alabama, at or 
near Oxford,” killed her husband by the careless running 
of their engine and cars. The,road was avowed to be in 
said county. 

This declaration was demurred to: Ist. Because an ac- 
tion did not lie against Barney as Superintendent. 2d. This 
action was not sustainable in said county, because the injury 
was inflicted in Alabama. 3d. Because the right of action, 
if any, was in the husband’s representatives, and not in his 
widow, and because it showed no cause of action in plaintiff. 
The Court sustained the demurrer upon’ the first ground 
only, overruling the others. This is assigned as error by 
both parties, each complaining of so much as is against that 
party. Here the cases were argued and decided together. 


McCurcuin & SHuUMATE ; Printue & Foucse, for S., R. 
and D. R. Co: This action is based on section 2920 of Re- 
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vised Code. It has no extra territorial force: Story on C. 
of L., section 7; 13 Mass. R., 104. Lex loci governs as to 
contracts and torts: 2 Redf. on R., 278; 1 Howard, 28. 
The common law is presumptively of force in Alabama: 4 
Denio., 505; 10 Wend., 78; 1 Hill, 270; 3 Abb., 23; 23 
N. Y., 465; 6 Cald., 582. No action for this cause at 
common law: 15 N. Y. R., 432; 28 Barb. R., 13; 27th, 
249; 24 Ga. R., 362; 38th, 433. In Alabama the widow 
cannot sue, but representatives may: N. C. of Ala., 2297 to 
3000. 


JOSEH GLENN, for Mrs. Lacy. 


WARNER, Judge. 


This was an action brought by the plaintiff against the 
Selma, Rome and Dalton Railroad Company, in the county 
of Whitfield in this State, to recover damages for the death 
of her husband, alleged to have been killed by the defendant 
in running their engine and train of cars on said railroad at 
Oxford, in the State of Alabama. The defendant demurred 
to the plaintiff’s declaration, on several grounds, and espe- 
cially on the ground that the action cannot, by law, be main- 
tained against the Selma, Rome and Dalton Railroad Com- 
pany in the Superior Court of Whitfield county, Georgia, 
because it appears, from the plaintiff’s declaration, that the 
injury was inflicted in the State of Alabama, This ground 
of demurrer was overruled by the Court, and the defendant 
excepted. } There is no allegation in the plaintiff’s declara- 
tion as to what is the law of the State of Alabama in rela- 
tion to the alleged cause of action, and in the absence of any 
such allegation, the Courts of this State will presume that 
the common law applicable to the alleged cause of action, is 
of force in that State. By the common law, the pliantiff 
could not have maintained her action against the defendant 
for the death of her husband. The right of the plaintiff to 
recover damages for the homicide of her husband is con- 
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ferred by aspecial statuteof this State: Code, 2920. But the 
statute of this State has no extra territorial operation, and 
the Courts of this State cannot administer it for the purpose 
of redressing injuries inflicted in the territory of Alabama. 
If it had been affirmatively shown that the law of the foreign 
jurisdiction in‘ which the injury was done, was similar to 
that of our own as to the alleged cause of action, then it 
would have presented a different question. ! Although the 
Courts of this State will presume that the principles of the 
common law prevail and are of force in other States for the 
redress of wrongs and injuries done there as recognized by it, 
still, no such presumption can obtain in regard to the posi- 
tive statutes of laws of this State, where the same are in con- 
flict with the common law. ( If it had been alleged in the 
declaration that the law of the State of Alabama gave to the 
plaintiff a right of action to recover damages there for the 
injury, and it had shown what that law was, then the Courts 
of this State might, in the spirit of comity, have enforced 
that law here.} Inasmuch, therefore, as it does not affirma- 
tively appear, from the plaintiff’s declaration, that in the 
State of Alabama, where the injury is alleged to have been 
done, the laws of that State are similar to our own in respect 
to the injury for which redress is sought here under the pro- 
visions of our statute, or that the common law is not of force 
in that State, in respect to the injury complained of, the 
Court below erred in overruling the demuarer to the plain- 
tiff’s declaration. In the view which we have taken of this 
ground of the demurrer, it becomes unnecessary to express 
any opinion in regard to the other grounds taken, to the 
sufficiency of the declaration. 
Let the judgment of the Court below be reversed. 


/ 
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W. AKIN, executor, plaintiff in error, vs. ALATOONA IRON 
Works, defendant in error. 


1. An executor made oath that all legal taxes due on the debts had been 
paid by him since he was qualified as executor, under the Act of 1870, 
but could not swear that his testator had done so in his lifetime. The 
Court held and decided that the plaintiff, as executor, must swear that 
all legal taxes chargeable by law on the debts on which the judgments 
were founded, had been paid from the time of making or implying of 
the contracts on which the judgments and executions were founded, 
and dismissed the plaintifi’s liens: 

Held, That this was error on the statement of facts disclosed by the rec- 
ord. 

2. A man is presumed to perform his legal and social duties (R.) 


Taxes. Relief Act of 1870. Before Judge Parrort. 
Bartow Superior Court. March Term, 1871. 


The facts in this case as agreed on and submitted to the Court 
below, were as follows: In 1861, Clayton obtained judg- 
ments against several parties. Clayton died testate in 1864, 
and in November, 1865, Akin qualified as his sole executor. 
In 1867, fi. fas. were issued upon said judgments, and in 
November, 1868, were levied upon certain land as the prop- 
erty of the defendants in said fi. fas. These lands were 
claimed by the Alatoona Iron Works. Akin had paid all 
taxes due on the amounts of said fi. fas. since his qualifica- 
tion as executor, but he could not swear that all taxes due 
on said debts had been paid prior to his qualification. There 
was a motion to dismiss the levies, because there was no affi- 
davit that all legal taxes due on said debts had been duly 
paid for each and every year since the same were contracted, 
as required by the Act of 13th of October, 1871. And the 
Court sustained the motion. This is assigned as error, upon 
the grounds that said Act is unconstitutional, and if not, said 
decision is wrong. 


W. AKIN, for plaintiff in error. 
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JoHN W. Worrorp, by J. A. W. JoHNsoN, for defend- 
ant. No affidavit of any kind being filed, it was right to 
dismiss the levies. 


WARNER, Judge. 


This was a claim case in favor of Warren Akin, executor 
of Clayton, plaintiff in fi. fas., against McConnel and Strick- 
land, defendants, and McDaniel, claimant. The Court, on 
motion, dismissed the plaintiff’s levies, on the ground that 
the taxes had not been paid on the judgment debts, as re- 
quired by the Act of 1870, on the following admitted state- 
ment of facts: That plaintiff's testator, Clayton, died in 
November, 1864; that Akin, as his sole executor, was quali- 
fied as such on the first Monday in November, 1865, and as 
such executor, had paid all legal taxes due on said executions 
since he was qualified as such executor; but that said Akin 
had not sworn and could not swear, that the legal taxes had 
been paid on the debts due on said executions prior to his 
qualification as such executor, and this was the only question 
submitted to, and decided by the Court. The Court held 
and decided, that the Act of 1870, required the plaintiff, as 
executor, to swear that all legal taxes chargeable by law on 
the debts on which the judgments and executions were 
founded, had been paid from the time of making or imply- 
ing of the contracts on which the judgments and executions 
were founded. Whereupon, the plaintiff excepted. The 
testator died prior to the passage of the Act of 1870, and his 
executor could not swear as to what he had done in relation 
to the payment of taxes on these debts in his lifetime. The 
testator could not swear as to that fact, for the obvious 
reason that he was dead. The presumption, however, is, in 
the absence of any evidence to the contrary, that the testator, 
when in life, performed all his legal and social duties, and 
therefore paid all the legal taxes chargeable by law on these 
debts, and in view of the statement of facts contained in this 
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record, we think the Court erred in dismissing the levies of 
the plaintiff’s executions. 
Let the judgment of the Court below be reversed. 


Nose Broruers et al., plaintiff in error, vs. Tae State 
oF ALABAMA, defendant in error. 


When a bill was filed praying for an injunction to restrain the sale of 
that portion of the Alabama and Chattanooga Railroad situate in this 
State, which was advertised for sale in satisfaction of the debts of 
sundry judgment creditors, alleging that the company was insolvent 
and that the sale of the road in detached portions thereof would work 
irremediable injury to the complainant and other creditors of the Com- 
pany, the road extending from Meridian, Mississippi, to Chattanooga, 
Tennessee, being one continuous line of railroad, with a prayer, that 
the entire road might be sold, as a whole, for the benefit of the credit- 
ors of the insolvent Company : 

Held, That under the allegations in the complainant’s bill, the injunc- 
tion was properly granted to prevent a multiplicity of suits, as well as 
to prevent irreparable injury and damage to the creditors of the insol- 
vent Company. 

(The Court was asked, as this was a cause of great public interest, etc., 
to deliver iis opinion before regular opinion day, but would not do so. 


R.) 


. Equity. Comity. Liens. Before Judge Parrott. Cham- 
bers. Bartow County. September, 1871. 


The State of Alabama, invoking “ that comity which she 
extends to her sister States,” filed her bill against Noble 
Brothers, The Alabama and Chattanooga Railroad Com- 
pany and one hundred and thirty other defendants, in which 
were the following averments set forth in extenso, with proper 
exhibits of the conveyances and statutes therein alluded to : 
Her General Assembly passed “ An Act toestablish a system 
of Internal Improvements in the State of Alabama, which 
was approved the 19th of February, 1867, and an amend- 
ment of said Act, which was approved on the 22d of Sep- 
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tember, 1868, and embraced the conditions on which Ala- 
bama would aid in construeting railroads therein. 

The Wills Valley Railroad Company, and the Northeast 
and Southwest Alabama Railroad Company were corpora- 
tions in said State many years prior to 1868. 

On the 6th of October, 1868, an Act was approved by 
which said two corporations were authorized to consolidate 
under the name of the Alabama and Chattanooga Railroad 
Company. This Act extended to this consolidated company 
the benefits of said former Acts, 7. e., State indorsement of 
its bonds. Said companies, under a contract and said last 
Act consolidated and amalgamated. 

The General Assembly passed another Act, entitled “ An 
Act relating to the Wills Valley Railroad Company, and the 
Northeast and Southwest Alabama Railroad Company, which 
was approved on the 17th of November, 1868, under which 
the Wills Valley Railroad Company was authorized to pur- 
chase, at a sale of the Northeast and Southwest Alabama 
Railroad Company, under a mortgage of said railroad to said 
State, all its property, real and personal, rights, franchises, 
fixtures, privileges and easements. On said last day the 
Wills Valley Railroad Company made said purchase, 
changed its name and organized under the name of the Ala- 
bama and Chattanooga Railroad Company. 

This consolidated company issued four thousand seven 
hundred and twenty of its coupon bonds for $1,000 00 each, 
dated the Ist of January, 1869, and due the Ist of January, 
1889. Before issuing these bonds this company, on the 19th 
of December, 1868, made a trust deed and mortgage to secure 
Alabama upon her indorsement of these bonds. This paper 
was duly recorded in Mississippi, Tennessee, Alabama and 
Georgia, in each county through which said railroad runs. 
The Governor of Alabama indorsed these bonds and de- 
livered them to the company. 

On the 11th of February, 1870, another Act was approved 
to loan her credit to said company to expedite the construc- 
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tion of its road in Alabama, by which her Governor was to 
issue eight per cent. bonds of the State of Alabama, to said 
company on certain conditions, the principal of which was 
that the company should deposit an equal amount of its first 
mortgage eight per cent. bonds, to be secured by a first mort- 
gage on all its land granted by the United States and all its 
other property in said four States, and its directors, stock- 
holders, officers and incorporators would be also personally 
bound for any loss incurred by Alabama should they know- 
ingly violate or permit the violation of the provisions of this 
last Act. Under this Act, Alabama delivered to said com- 
pany $2,000,000 of such bonds, took such mortgage and had 
it also recorded throughout the whole length of said road in 
said four States as aforesaid. Thus it acquired a prior lien 
and a lien of higher dignity than any other on all of said 
property in said four States. 

The Wills Valley Railroad Company was chartered many 
years ago by Georgia and its merger into the Alabama and 
Chattanooga Railroad Company, and this asserted priority of 
lien of Alabama was recognized by Georgia in an Act of her 
General Assembly, entitled “ An Act to extend the aid of 
the State of Georgia to the Alabama and Chattanooga Rail- 
road Company,” approved the 20th of March, 1869. 

After obtaining said indorsement and said bond, the 
Alabama and Chattanooga Railroad Company flagrantly 
violated its said contracts with Alabama; its corporate action 
has been irregular and usually informal ; its directors do not 
reside in either of said four States; no proper publicity has 
been given of its elections or meetings ; the public only know 
Daniel L. Stanton and John C. Stanton in its management, 
the former as President, and the other as general Superin- 
tendent. The money raised from the sale of said bonds 
has been fraudulently misapplied, and used in purchasing 
property for the private use of said Stantons and their asso- 
ciates, and said money has been extravagantly, recklessly and 
illegally diverted from its proper object in a variety of other 
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ways. With part of this money was bought property which 
the corporation could not legally hold, and the title was 
taken in the name of individual members. The company 
has made a floating debt exceeding, by millions, what the 
building and equipment of the road should have cost. The 
company improperly and illegally secured the indorsement 
of Alabama on $500,000 00 of its bonds, in excess of the 
amount provided for by law, and appropriated these bonds, 
or their proceeds, in a way unknown to the State of Alabama. 
It failed to pay the interest on the bonds indorsed and loaned 
to it by the State, and thus the State was compelled to pay 
the interest on $200,000 00 of its bonds, besides $168,088 
of interest on the State’s bonds due the Ist of January, 1871, 
$194,189 00 of interest due on the Ist of July, 1871, and the 
State has become bound for all the accruing interest and the 
principal of said bonds. The company is insolvent, has had 
to stop its cars because it cannot pay its employees and 
creditors, and the Superintendent is gone to parts unknown; 
and heand the President both are non-residents of Alabama. 
The property of the company in said four States, is in the 
hands of subordinates, many of whom are irresponsible. 
Said property has been wasted, abused, eloigned and seized 
by attachments, and by every other legal process known to 
the laws of said States. These causes have produced im-. 
mense loss and will cause more unless the Court of equity 
intervenes. The Governor of Alabama, as authorized by 
law, has taken possession of said road and placed it in the 
hands of a Receiver, who is operating the road in Mississippi 
and Alabama. For various reasons he cannot operate it in 
Tennessee and Georgia. The income from the present 
operations will not pay the working expenses. The company 
owes Alabama $700,000 00, and will owe it more. Ifthe 
State gets all the security property, still she will lose heavily. 
Part of this road, offices, telegraph wires, etc., are in Georgia. 
This part has been levied on by attachments and judgments, 
founded upon foreclosure of liens for labor and material, and 





470 SUPREME COURT OF GEORGIA. 


Noble Brothers et al. vs. The State of Alabama. 


is now advertised for sale. It is rapidly deteriorating, and 
if sold under present complications it will be sacrificed. 

The prayer was for a Receiver, for subpeena against all these 
parties and creditors, and for injunction against a sale under 
their judgments, or further prosecution of their suits, and for 
relief by paying it first. On the 2d of September, 1871, the 
defendants were ordered to show cause why the injunction 
should not be granted. 

Some of these creditors answered the bill. The main 
allegations in it were admitted. They set up that the mort- 
gage was not duly recorded in Georgia; said the property 
in Georgia was not being wasted or destroyed, but was taken 
care of by persons appointed by the Governor of Georgia; 
that the road and the property of the company outside of 
Georgia was sufficient to pay Alabama’s claim, and that their 
liens for labor and material furnished was of higher dignity 
than the pretended lien of Alabama, on so much of the road 
and property as was in Georgia. That there was enough 
for Alabama out of Georgia, was supported by certain 
affidavits as to the value of the property in Mississippi, 
Tennessee and Georgia. And they urged these and various 
other reasons of like character, set out in extenso, as grounds 
of objection to the issuing of injunction or appointment of a 
Receiver. 

Georgia was no party to the bill ; but on the 2d of August, 
1871, the Governor of Georgia had issued and published a proc- 
lamation in which, after reciting that said company had failed 
to pay the January and July (1871) interest due on certain of 
its bonds, indorsed by Georgia, and that Georgia had been 
compelled to pay said interest, that said company had agreed to 
the terms upon which said indorsement was made by Georgia, 
he, by virtue of those terms, as commander of the army and 
navy of Georgia, proclaimed so much of said road and 
property as was in Georgia to be in the possession of Georgia, 
and ordered all the military and naval forces of Georgia to 
protect the agent of the State in maintaining the said posses- 
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sion. When the day for hearing this motion for injunction 
and Receiver arrived, counsel for the State appeared, read 
said proclamation, made known that E. D. Graham and 
James C. Nisbet, Esqs., had been, by the Governor of Geor- 
gia, appointed as such agents to hold such possession, and 
were then in possession thereof. What he proposed to do is 
not stated. 

After argument the chancellor ordered the injunction to 
issue as prayed for, but that it should not restrain or inter- 
fere with the sale of said railroad by the Governor of Georgia, 
according to the laws of Georgia; and he appointed a 
Receiver to take charge of, preserve and protect said property 
in Georgia, according to the laws of Georgia applicable to 
the case. He further ordered the Receiver to negotiate with 
parties in charge of and controlling other portions of said 
road for running the same from Meridian, Mississippi, and 
Chattanooga, Tennessee—its terminus. The defendants to the 
bill assign said orders as errors. Alabama excepted to and 
assigned as error so much of the order as to injunction as 
prevented the sale of the property and rvad in Georgia, by 
its Governor. 


E. D. Granam, D. A. WALKER, WILLIAM H. Dabney, 
J. A. W. Jonnson, E. M. Dopson, J. G. Jackaway, for 
plaintiffs in error; J. W. H. UNDERWOOD, for the State of 
Georgia. 


Nisspets & Jackson, for Alabama. 


WARNER, Judge. 


This is a bill filed by the State of Alabama, in the Su- 
perior Court of Dade county, against the defendants, who are 
the creditors of the Alabama and Chattanooga Railroad 
Company, having numerous and various claims against said 
company which they are endeavoring to enforce against the 
property of said company, in the county of Dade, by every 
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process (in the language of the complainant’s bill) known to 
the law. The complainant alleges that the State of Alabama 
is the indorser of the bonds of said company to the amount 
of several millions of dollars; that the company, owing to 
the fraudulent conduct of Daniel N. Stanton and John C. 
Stanton, the one as President and the other as Superinten- 
dent of said road, and their associates, in the misapplication 
of the funds of the company, and mismanagement of its 
affairs, is utterly insolvent; and that the State of Alabama, 
the complainant, mnst lose heavily as the indorser of the 
bonds of said company ; that said road is constructed in the 
States of Mississippi, Alabama, Georgia and Tennessee; that 
a large portion of the property of said road in the county of 
Dade, consisting of rolling stock, wood, crossties, fixtures, 
etc., has been levied on by attachments, and judgments 
founded upon the foreclosure of liens for labor and material, 
and is now advertised for sale; that the said property is — 
rapidly deteriorating in value, and will be sacrificed if sold 
under the present complications, and serious and irremedia- 
ble injury will be suffered by the complainant. The execu- 
cution of the mortgage deed of trust to the State of Alabama, 
on the road, was acknowledged by the President of the com- 
pany and Treasurer, in its corporate capacity, before the Clerk 
of the Superior Court, of Dade county, and recorded in his 
office on the Ist day of January, 1869. By the Acts of the 
General Assembly of this State the company was authorized 
to construct the road through the county of Dade on certain 
conditions therein explained. The bill prayed, amongst 
other things, for an injunction to restrain the creditors of the 
company from selling the property of the road in the county 
of Dade, and for the appointment of a Receiver to take charge 
of the same. On the hearing of the motion for the injunc- 
tion and the appointment of a Receiver, counsel, representing 
the State of Georgia, (though the State was not a party to 
the bill) appeared before the Court and objected to the 
granting of the injunction, and read to the Court the procla- 
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mation of the Governor of this State, made in pursuance of 
the Acts of the General Assembly, passed in 1869 and 1870, 
granting State aid to this railroad company, and other 
companies in this State, the Governor having indorsed the 
bonds of the company to the extent of $8,000 00 per mile. 
The third section of the Act of 1869 provides, “That in 
the event any bond so indorsed by the State, as provided in 
the first section of the Act, or the interest thereon, shall not 
be paid by said railroad company, at maturity, it shall be 
the duty of the Governor, upon information thereof, to seize 
and take possession of all the property of said railroad 
company, and apply the earnings thereof to the extinguish- 
ment of said unpaid bonds and the interest on the same, and 
upon continued default for the period of six months, he may 
sell said property in such manner as may best subserve the 
interest of all concerned.” The proclamation of theGovernor 
is dated the 2d of August, 1871, and recites that the com- 
pany has failed to pay the semi-annual interest due on the 
indorsed bonds on the Ist days of January and July, and 
ordered a seizure of the road and all its property of every 
description lying or being in this State, and placed the same 
in the possession of Messrs. Nisbet & Graham, as agents for 
the State. The Court granted the following order : 

“ Ordered bythe Court that the State’s writ of injunction 
issue in accordance with the prayer of complainant’s bill, 
but that said injunction shall not restrain or interfere with 
the sale of said railroad by the Governor of Georgia, accord- 
ing to the laws of said State. It is further ordered, that 
William T. Wofford, of the county of Bartow, in this State, 
be and he is hereby appointed Receiver in said case, to take 
charge of and preserve and protect the property of the said 
Alabama and Chattanooga Railroad Company, in accordance 
with the law of this State applicable to this case. The Re- 
ceiver appointed in this case so soon as he is qualified as re- 
quired by the order of appointment, is directed to take into 
his custody and safe keeping that portion of the Alabama 
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and Chattanooga Railroad situated in the State of Georgia, 
and all the property of the Alabama and Chattanooga Rail- 
road Company now in said State of Georgia of every kind 
and description whatsoever ; and it is further ordered, that 
said Receiver negotiate with the parties in charge of and 
controlling other portions of said Alabama and Chattanooga 
Railroad situated in other States, for the running of said 
road through its entire length, from Meridian to Chattanoo- 
ga.” 

Whereupon the defendants, by their counsel, excepted. 

It appears from the complainant’s bill that this is a con- 
tinuous line of railroad from Meridian, in the State of Mis- 
sissippi, to Chattanooga, in the State of Tennessee. In our 
judgment, the allegations in the complainant’s bill make a 
proper case for an injunction to restrain the sale of that por- 
tion of the road being in this State, and the property of the 
company appertaining thereto in this State by the judgment 
creditors who have levied on the same in satisfaction of their 
numerous conflicting liens, so as to prevent a multiplicity of 
suits, and to prevent irreparable injury and damage to the 
respective indorsers of the bonds of the company, both in 
regard to the State of Alabama, and the State of Georgia, 
as well as the other creditors of the company in this State. 
When the road is sold it will be best for all the creditors of 
this insolvent company, that it should be sold together, with 
its equipments, as an entire road, and not in detached parts, 
and in the meantime the road should be run and kept in 
operation throughout its entire length, for the benefit of all 
concerned, so that when it shall be sold it may bring its full 
market value. We therefore affirm the judgment of the 
Court below in granting the injunction and appointing a Re- 
ceiver, with the instructions given to said Receiver, with this 
additional instruction, “that said Receiver negotiate with 
the Governor of Georgia in regard to the possession and 
running of the road through this State,” as well as with the 
other parties in charge of and controlling other portions of 
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said road situated in other States, for the running of said 
road through its entire length, from Meridian to Chattanooga. 

Let the judgment of the Court below and the instructions 
to the Receiver be affirmed, and the Court below is directed 
to give to the Receiver the additional instruction, as herein 
specified. — 


REPRESENTATIVES OF DuPREE, plaintiffs in error vs. B. 
ADKINS, sheriff et al., defendants in error. 


(McCay, Judge, finding by the argument that he was related to one of the par- 
ties, declined to act further in the cause.) 


As between the judgment creditors of an intestate, who obtained their 
judgments after the intestate’s death, in a contest for money in the 
hands of the sheriff, raised by the sale of the intestate’s property, the 
oldest judgment is entitled to be first paid, in the absence of any evi- 
dence of the insolvency of the intestate’s estate or any reason shewn 
why the money should not be paid to the oldest judgment as between 
the contesting parties before the Court. 


Distribution of Estates. Lien of Judgments. Tried be- 
fore Judge ANDREWS. Oglethorpe Superior Court. April 
Term, 1871. 


Dupree obtained a judgment against the administrators 
of one Chandler, deceased, and subsequently other parties 
also obtained judgments against said administrators. Fi. fas. 
were issued upon these judgments and levied upon certain 
property of Chandler, deceased, which brought at sheriffs 
sale $1,990 00. These judgments were founded upon debts 
which were of equal dignity, in the distribution of estates, 
at the date of Chandler’s death. Those having the younger 
judgments ordered the sheriff to hold up the fund until its 
distribution was ordered by the Court. Dupree being dead, 
his representatives ruled the sheriff to shew cause why he 
did not pay over said fund to satisfy their older judgment. 
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He replied the foregoing facts. There being no denial of 
these statements, and nothing else appearing, the Court held 
that the fund should be paid to all of plaintiffs in fi. fa. 
pro rata. The representatives of Dupree assign that order 
as error. 








Toomss & DuBosg, for plaintiffs in error. 







W. G. Jounson, Joun C. REED, for defendants. 


WARNER, Judge. 






This was a rule against the sheriff for the payment of 
money in his hands, arising from the sale of the intestate’s 
property, on the following statement of facts: Dupree ob- 
tained a judgment against James M. Chandler, administra- 
tor, and Susan Chandler, administratrix of James O. Chan- 
dler, deceased. Three other plaintiffs had obtained judg- 
ments against the administrator and administratrix of James 
QO. Chandler which were of younger date than Dupree’s 
judgment. Executions had issued on these judgments, and 
were levied on the property of the intestate, which was sold 
by the sheriff for the sum of $1,990 00. The representa- 
tives of Dupree claimed that the money arising from the sale of 
the intestate’s property in the hands of the sheriff should first 
be applied in satisfaction of their judgment, the same being 
of prior date. The other plaintiffs in fi. fa. claimed that 
the money in the hands of the sheriff should be distributed 
and paid pro rata to all the executions in the liands of the 
sheriff, without regard to the dates of the respective judg- 
ments, inasmuch as the notes on which the judgments 
were founded were of equal dignity at the time of the 
intestate’s death. The Court decided that the money in the 
sheriff’s hands should be paid pro rata to all the executions, 
without regard to the priority of the date of Dupree’s judg- 
ment. Whereupon the counsel for Duprees’ representatives 


excepted. 
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When a judgment is entered against an executor or ad- 
ministrator who is sued in his representative character, ex- 
cept when he pleads ne unques executor, or a release to him- 
self, or plene administravit, or plene administravit preater, and 
his plea is found against him, such judgment must be entered 
de bonis testatoris. In this case, so far as appears from the 
record, the judgments were all rendered against the property 
of the intestate in the hands of his administrators, without 
any plea of want of assets in their hands to pay all the in- 
testate’s debts, and the legal presumption is, that they had 
sufficient assets in their hands for that purpose. The prop- 
erty of the intestate was sold by the sheriff under executions 
which issued on these judgments, and the question is, as be- 
tween these judgment creditors, who has the prior lien upon 
the money in the sheriff’s hands arising from the sale of the 
intestate’s property, as between each other? ‘The adminis- 
trators of the intestate were not parties to this controversy, 
but it is simply a contest between the judgment creditors, 
who have obtained their judgments since the intestate’s death, 
as to the priority of their respective judgments. If a bill 
had been filed by the administrators to marshal the assets of 
the intestate’s estate on the ground of insolvency, or other 
sufficient reason, then, the debts of the estate would have 
been decreed to be paid according to their dignity at the time 
of the intestate’s death, or if under the provisions of our 
Code, the junior judgment creditors had, by petition with 
proper allegations, made it judicially appear to the Court 
that the intestate’s estate was insolvent, or shewn some good 
reason why the money in the sheriff’s hands should not be paid 
to the judgments according to theirlegal priority, but according 
to the dignity of the debts at the time of the intestate’s death, 
then the question as the dignity of the debts might have been 
properly considered. In order to defeat a legal lien, some good 
reason must be shewn ; for it is a general rule that when dif- 
ferent persons hold a lien on the same property, of the same 
dignity, then the oldest lien shall have the preference. As 
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between the judgment creditors in this case, the oldest judg- 
ment was entitled to be first paid, there being nothing in the 
record going to show any reason why the debts of the intes- 
tate should be marshaled and paid according to their dignity 
at the time of his death, or that there was not sufficient as- 
sets in the hands of the administrators to pay all the intes- 
tate’s debts. Our judgment is confined to the statement of 
facts made by the record in this case. 

Let the judgment of the Court below be reversed. 


Sarau RusseEt, plaintiff in error vs, ANDREW CHAMBERS, 
defendant in error. 


When a defendant is in possession of land under a deed claiming legal 
right to the possession of the premises in good faith, he cannot be 
ejected therefrom, as an intruder, under the 4000th section of the 

Code. 


Intruders. Before Judge Rosinson. Laurens Superior 


Court. April Term, 1871. 


Mrs. Russel made affidavit that Chambers was in the poses- 
sion of five acres of land, in Irwinton, to which she, bona fide, 
claimed the right of possession, that Chambers did not bona 
fide claim a right to such possession, and procured a warrant 
to eject him therefrom. Chambers made affidavit that he did, 
in good faith, claim a legal right to said possession, and the 
papers were returned to Court for trial of that issue. Plain- 
tiff’s counsel introduced evidence to show title in one Cochran, 
that Mrs. Russel was in possession of the premises as his 
tenant, and that Chambers broke down her fence, etc., and 
took possession. 

In reply Chambers showed that the Inferior Court of said 
county claimed that said land belonged to the said county, 
and had it sold at public outcry, and he bought it and took 
a deed to the same, and that he took the possession because 
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he believed Cochran’s title was not good, and that his 
(Chambers’) was. His deed was dated subsequently to 
Cochran’s. 

The Court instructed the jury that the question was not 
the right of possession nor the title, but whether Chambers, 
in good faith, claimed a legal right to said possession. The 
jury found for Chambers. Mrs. Russel’s counsel moved for 
a new trial upon the grounds that the verdict was contrary 
to law and the charge of the Court, and unsupported by the 
evidence. The new trial was refused, and that is assigned as 
error. 


J.C. BowEr; JONATHAN RIvERs, for plaintiff in error. 
T. CuamBers; E. CumMine, for defendant. 


WARNER, Judge. 


This was a proceeding instituted to remove an intruder, 
under the provisions of the 4000th section of the code. The 


defendant filed a counter-affidavit, and upon the issue thus 
formed the case came on for trial in the Superior Court. 
The jury found a verdict for the defendant. A motion was 
made for a new trial, on several grounds, which was over- 
ruled by the Court, and the defendant excepted. 

From the facts disclosed by the record, there was no error 
in overruling the motion for a new trial in this case. The 
defendant claimed the possession of the premises, in good 
faith, under a legal right, as shown by his deed to the 
same. Ifthe manner of his entry thereon was illegal, under 
that legal claim of right, made in good faith to the posses- 
sion of the land, the plaintiff’s remedy was by a proceeding 
for “ forcible entry and detainer,” or by an action of trespass 
to recover damages for the alleged illegal acts on the part of 
the defendant. But he could not be removed as an intruder 
under the provisions of the Code: McHan vs. Stansell, 
39th Georgia Reports, 197. 

Let the judgment of the Court below be affirmed. 
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JAMES J. McCoway, tax collector, plaintiff in error, vs. 
Wi1i1aAM M. Davinson e¢ al., defendant in error. 


The fourth section of the Act of 1868, providing for a specific tax on 
liquors sold was not, by the terms of it, to go into effect until the Ist 
of October, 1869. The Act of 1866 in relation to the tax on spirituous 
liquors was not of force after the adoption of the Constitution of 1868 
and the passage of the subsequent Acts of 1868 and 1869, and there is 
no law of force authorizing the tax collector now to collect the tax on 
spirituous liquors for the year 1868, subsequent to the adoption of the 
Constitution of 1868. And the Act of 14th March, 1869, cannot be 
held to have a retroactive operation so as to subject the complainants 
to the penalty of $1,000 for not making their returns for that year prior 
to the date of the Act. 


Taxation. Constitutional Law. Before Judge ScHLEy. 
Chatham Superior Court. May Term, 1871. 


The bill of Davidson e¢ al., made this case for injunction: 
Each of them is a citizen of Savannah and a merchant who 
sells brandy, gin, whisky and rum, foreign and domestic, and 
frequently in quantities less than thirty gallons. McCowan, 
tax collector of said county, is about to proceed to collect 
from each of them three-tenths of one per cent. on the value 
of all brandy, gin, whisky and rum sold by them during 
1868. This proceeding is illegal, because there is no law 
fixing such tax upon such sales for 1868. 

On the 18th of March, 1869, the General Assembly of 
Georgia passed an Act to levy and collect a tax for the sup- 
port of the Government for 1869, and other purposes. By 
the eighth clause of the second section of that Act it is en- 
acted, that there shall be levied a specific tax for educational 
purposes of twenty cents per gallon upon every gallon of 
brandy, gin, whisky and rum, whether foreign or domestic, 
which is sold by any person in quantities less than thirty gal- 
lons in this State, and the amount sold shall be given in 
under oath. Quarterly returns shall be made on the first days 
of April, July, October and January in each year, by all per- 
sons within the county who sell liquors in quantities less than 
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thirty gallons, of the amount sold the preceding quarter. 
Said returns shall be made to the tax collector of the county, 
who shall collect the tax due when the returns are made. It 
shall be the duty of the tax collector to require all persons 
selling said liquors to make their returns and pay the tax 
thereon ; and if any person shall fail or refuse to make his 
return and pay said tax, he shall be assessed by the tax col- 
lector a specific tax of $1,000 00, and the tax collector shall 
proceed to collect the same by execution, as in other cases of 
other taxes due and unpaid. This was to go into effect on 
the 1st of January, 1869. 

In pursuance of this enactment the tax collector has called 
on each of them to make his return of all liquors sold by him 
since the date of said last Act. As there was no such Act 
in 1869, till the 18th of March, 1869, they did not keep 
their accounts with reference to said tax, and therefore, it # 
impossible for them to make any return for that period, and 
this without their fault. The tax collector refuses to receive 
their returns for liquors sold by them subsequent to the 18th 
of March, 1869, and is about to assess against each of them 
$1,000 00 for not making such return for the time prior to 
18th March, 1869. Said eighth clause of said second section 
is void, because it could not go into effect on the Ist of Janu- 
ary, 1869, not being then in existence, and cannot go into 
effect at any time other than the time mentioned in the Act. 
And as to the time between the 1st of January, 1869, and 
the 18th of March, 1869, said clause is retroactive and is 
unconstitutional, because it imposes a fine, penalty or tax for 
doing what, at the time it was done, was subject to no fine, 
penalty or tax, under the laws of Georgia. 

They prayed an injunction against the collection from them 
of any such tax for 1868, or for the time between the Ist of 
January, 1869, and the 18th of March, 1869, or of said 
specific tax. The injunction was granted. 

The defendant answered that he was proceeding to collect 
said taxes under instructions from the Comptroller General 
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of the State, and that it was his duty so to do; that the ad 
valorem tax, three-tenths per cent. for 1868, was imposed by 
an Act of the 15th of December, 1866, which is of force, and 
the other was due for their failure to make returns as afore- 
said. 

He contended that said clause was not unconstitutional, 
and last that the Chancellor could not enjoin the collection 
of said taxes. He moved to dissolve the injunction upon 
said grounds. The Chancellor refused to dissolve the in- 
junction and dismiss the bill. That is assigned as error. 


A. W. Stone; Witu1AmM DovuauHeErty, for plaintiff in 
error. 


FiLemine & Lester, for defendants. 


* Warner, Judge. 


This was a bill filed by the complainants to restrain the 
defendant as the Tax Collector of Chatham county from col- 
lecting a tax on spirituous liquors for the year 1868, alleging 
there was no tax due thereon by law for that year, and also 
to restrain the defendant from collecting the penalty of 
$1,000 00 for not making their returns for liquors sold by 
them during the first of the year, 1869, prior to the 18th 
March, 1869, the date of the Act of that year. By the eighth 
section of the Act of 1868, providing for a specific tax on 
liquors sold, it is expressly provided, that that section of the 
Act is to go into effect from and after the first of October 
next. The Act is dated 5th October, 1868, but the eighth 
section thereof was not to go into effect until the 1st October 
next thereafter, which would be the 1st October, 1869. The 
Act of 1866 in relation to this tax on spirituous liquors, in 
view of the provisions of the Constitution which was adopted 
in 1868, cannot fairly be said to be of force in relation to this 
tax after the adoption of the new Constitution, and the pas- 
sage of the subsequent Acts of 1868 and 1869. Our con- 
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clusion then, is, that there was no law of force in 1868, sub- 
sequent to the adoption of the Constitution of 1868, which 
will authorize the tax collector now to collect the tax on 
spirituous liquors for that year, subsequent to that time, and 
that as the Act of 1869 was not passed until the 18th March, 
1869, it would be a harsh construction of it, to say the least, 
that the complainants should be required to pay the assess- 
ment of $1,000 00 for not making their returns for that por- 
tion of the yearr 1869, prior to the date of the Act. 

It is true the Act is retroactive, inasmuch as it declares 
that the eighth section of it shall go into effect from and after 
the first day of January, 1869, but the defendants could not 
have known its provisions and requirements prior to its pas- 
sage on the 18th March, 1869, so as to have regulated their 
conduct by it prior to thattime. And now to assess them 
$1,000 00 for not doing what they were not required to do 
until the passage of the Act, would be contrary to the fun- 
damental principles of justice and right. We therefore affirm 
the judgment of the Court below, refusing to dissolve the in- 
junction. 

Judgment affirmed. 


JimsEY A. Hunter, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


Where in a criminal case the defendant applied for a change of venue, 
upon making affidavit that an impartial trial could not be obtained in 
the Courts where the homicide was committed, and the Court overruled 
the application, and went on with the trial, and obtained a jury: 


Held 1st. That this was not error in the Court. The provisions of 
the Constitution clothes the Superior Court with power to change 
the venue when the presiding Judge is satisfied an impartial jury can- 
not be obtained in the county, and while the Judge may, in his judg- 
ment, become satisfied of this fact by aliwnde evidence, still we hold 
that that most satisfactory method of arriving at such conclusion, as 
well as that most within the contemplation of the provision of the Con- 
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stitution, is to test the question by trying to get a jury in the county 
where the crime was committed. 

2. Where the witness for the State, admitted upon cross-examination, 
that he had given a different statement upon examination at the 
inquest, and stated his reason to be fear of the accused with whom at 
the time he lived as a servant, and that he had made a similar state- 
ment to that, then given, to the brother of the accused, and aliunde 
evidence was admitted to show his conduct and appearance upon the 
former trial as a part of the original evidence offered by the State : 


Held, That this testimony, under the facts in this case, was properly 
admitted, and the theory of the defense upon cross-examination by 
them, let in the facts disclosed by the evidence in this case. 

8. When in an indictment for murder the evidence showed the accused 
to be a rejected suitor and the deceased an accepted suitor, rumors of 
the approaching marriage and of such engagement was brought home 
to the accused and was offered and admitted by the Court as a fact to 
show motive for the crime: 

Held, That it was properly admitted as a fact or circumstance in the 
case. Every fact or circumstance shedding light upon the transaction 
will be permitted to go to the consideration of the jury, either in attes- 
tation of innocence or pointing to the perpetrator of the crime ; and the 
facts of this case show its importance and materiality. 

4. When in the argument before the jury, counsel for the State contended 
that confessions were the highest species of evidence, and the counsel 
for the defendant insisted it was not, under the rule laid down in 
the Code, and the Court refused to charge the jnry that it was not the 
highest evidence, but charged the jury in the very language of the Code 
on the subject of confessions : 

Held, That this was no error—it was not the duty of the Judge to classity 
the evidence as to its weight or consideration, or intimate any opinion 
thereon. 

5. When the evidence in the case was mostly, if not entirely as to its 
material parts, circumstantial, and the Judge charged the jury, as to 
their rights under the facts, if they found their verdict upon circum- 
stantial evidence, reading from the Code : 

Held, That this was not error, forthe reason that the jury by such charge 
were only instructed as to their legal rights in the premises. 

6. Where, upon the trial, after some of the jury were in the box, but the 
whole not impanneled, and in the presence of the Court, those sworn 
were seen by counsel for accused reading a newspaper which con- 
tained an article reflecting upon the counsel for prisoner, etc., and no 
motion or notice was then taken in regard thereto : 


Held, That this was not such irregularity upon the part of the jury as 
would be sufficient to set aside the verdict, and that such acts transpir- 
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ing in the Court room and in the presence of the Court and of counsel, 
when not objected to, will not be favorably regarded after the verdict. 

7. When a juror upon a criminal case has been placed upon trial and 
accepted by the Court, and is afterwards impeached by affidavits, and 
counter-affidavits sustain him and his co-jurors, and show he was the 
very last to find a verdict against the accused: 

Heid, That the juror appears by the proof exculpated of any prejudice 
arising from previous statements made by him, and this Court will not 
set aside the verdict of the jury upon such point. 

8. When all the facts in the case sustain the verdict, and the law has 
been fairly given in charge : 

Held, That the Court will not interfere with the judgment of the Court 
below refusing a new trial. 


Murder. Evidence. New Trial, ete. Tried before Judge 
ALEXANDER. Brooks Superior Court. November Term, 
1870. 


Thomas M. Alexander, on the night of the 12th of July, 
1870, was found in the road, in said county, dead. His 
death was caused by several buckshot projected from a gun, 
eight or ten steps off, into one wound, in the posterior part 
of the rightshoulder. A coroner’s inquest was had, and sub- 
sequently Jimpsey A. Hunter was indicted for murdering him. 
Before going to trial he made affidavit that, “ on account of 
the excitement and prejudice against him in the community 
he could not obtain a fair trial in the county of Brooks, and 
moved for achange of venue. The Court held that he ought 
not to change the venue unless, after trying to get a jury, 
it should appear that an impartial jury could not be had 
in Brooks county, and refused then to change the venue. 

A. jury was impanneled after about two hundred persons 
had been put upon their voir dire. The Quitman Banner is 
a newspaper published in said county every Thursday after- 
noon. Three persons who subscribed for it, and another who 
was a son of another subscriber, got the paper of that week, 
and, on Friday morning, were summoned as ¢ales men and 
sworn to try said case. While the balance of the jury was 
being made up these jurors had and were reading their said 
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paper, and Hunter’s counsel saw them doing so. The paper 
contained the following two allusions to said case : 


THE SUPERIOR COURT. 


“The November Term of Brooks Superior Court com- 
menced on last Monday morning—Judge J. R. Alexan- 
der, presiding. The local and neighboring bars were well 
represented, and the business of the term appears to be pro- 
gressing satisfactorily. 

“The call of the civil docket attracted but little attention 
from others than those interested; but when the criminal 
docket was entered upon, on Wednesday evening, and the 
case of the ‘State vs. Jimpsey A. Hunter,’ charged with 
murder, was called, the Court-room was soon filled by an 
apparently interested and anxious public. For it is a case 
of great importance—the issue involved being life or death— 
and the circumstances surrounding the case being of such a 
character as to astound, and, in a measure, mystify hundreds 
who have only heard rumors of the circumstances attending 
the killing of Thomas M. Alexander. 

“The prisoner having been brought before the Court, his 
counsel moved that, for certain specified reasons, the trial of 
the case be transferred to another county. The motion elicited 
considerable argument, and occupied the balance of the day. 
On the following morning, (Thursday) his Honor, Judge 
Alexander, after a review of the argument, decided to over- 
rule the motion for a change of venue, until after an attempt 
had‘been made to secure a competent jury. At this writing 
the call of the special venire is progressing, and it is our 
opinion that an impartial jury can be procured.” 


DEFAMATION OF THE CITIZENS OF BROOKS. 


“ As a general rule, the eccentricities of certain members of 
the legal profession are excusable; the display of their ora- 
torical ability, although frequently damaging to their clients, 
is amusing; but when they override precedent, set at defi- 
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ance established rules of courtesy, and in an effort to carry 
their point, cast off all restraint, and characterize an entire 
community as lawless, prejudiced and unjust, we must con- 
sider and protest against such a line of argument, as simply 
infamous. 

“Tn an argument before the Superior Court on last Wed- 
nesday, on a motion to transfer the important case of the 
‘State vs. Jimpsey A. Hunter,’ to another county for trial, 
a zealous advocate from the county of Thomas, took occa- 
sion (and it is not the first time) to villify and outrageously 
slander the entire community of Brooks county. 

“ He charged that the entire body of county officials, from 
the Ordinary to constable, were inimical to the defendant, 
in the case; by implication, he charged that the large, intel- 
ligent, respectful and orderly assemblage of citizens then in 
the Court-room, was a mob, thirsting for the blood of the 
prisoner; that our entire people, from the devout preacher 
to the most humble laborer, was prejudiced against the 
State’s prisoner; and that it was utterly impossible to im- 
pannel a jury of twelve men who would rénder an honest 
verdict in the case under consideration—notwithstanding 
they would be sworn to render such verdict in accordance 
with the law and the testimony; that the swelling tide of 
prejudice would swerve them from the path of duty. 

“ Of course this is only the honorable gentleman’s opinion of 
the character of our citizens, and, therefore, strictly speak- 
ing, is of little consequence; but even if true, our condition 
might be worse—a greater infliction than all alleged deprav- 
ity, might be imposed upon us. We thank our God the dis- 
tinguished lawyer is not a resident of the county ! 

“We do not censure the gentleman for the exhibition of 
zeal in the defense of his client; it is right and proper—and 
we pray God he may be able to produce evidence abundance 
to free him of the serious charge preferred—but think such 
zeal should be bounded by a trifle of discretion. The intem- 
perate charges preferred against our people, are, of course, 
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utterly false and slanderous, and we spurn them as the 
impotent ravings of one who has lost the vigor of youth, 
and now mistakes billingsgate for legal lore. 

“Tn this connection, on behalf of the vilified citizens of the 
county, we tender thanks to Captain H. G. Turner, for his 
eloquent, vehement and masterly vindication of our charac- 
ter, as order-loving, law-abiding men, and peaceful, moral 
citizens. It was a grand spectacle to behold the cool, mod- 
est and eloquent young attorney (who will, ere long, take 
position at the head of the bar of Georgia,) hurling back the 
anathemas and rebuking the aspersions and false conclusions 
of one whose age and experience should have, at least, coun- 
seled moderation and discretion, when assailing the manhood, 
justice and morality of an entire community of high-toned 


citizens.” 


Counsel did not call attention to this matter till after the 
verdict, though they knew the contents of the paper. It 
was shown that Alexander had been at the house of Colonel 
Gaulden visiting his daughter till a late hour that night ; 
that his horse had been hitched near Gaulden’s gate and in 
sight of the public road ; that his dead body was found in 
the road not far from a haw bush, about one o’clock that 
night, had, in the wound, three buckshot ; and that paper 
wadding, blood and tracks were found near this bush. The 
evidence to show that Hunter shot him was as follows: 

Henry Frazer, a negro, living with defendant at the time 
of killing, had been out serenading, and was of the party 
who found the dead body. He testified as follows: 

“ We went home, to defendant’s ; he was at home when we 
got there ; the dogs barked as we came up to the house; de- 
fendant said: ‘ Hello! Serenaders!’ We told him what a 
bad misfortune we had found. He said, ‘What was it? 
told him we had found Mr. Alexander dead. He said: 
‘Lord, what a pity!’ and told two of us to go into the field 
and hunt the horses; I and Sampson Maxwell went; we 
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were gone about one hour; did not get the horses ; defend- 
ant, Ben. Henderson and Sampson Maxwell then went on 
down to Mr. Alexander’s body ; I went to Colonel Jones’, 
with Mitchel Harvey, to let Colonel Jones know it; defend- 
ant did not send any one to Dr. Alexander’s ; he made 
remarks about sending there, but did not send any one ; next 
morning I noticed a mark on defendant’s hand; it looked 
like it was scratched by the briars—the mark seemed to be 
fresh. Some two or three weeks before this defendant came 
to Quitman to get his gun fixed, and told me not to use it 
any more; it was a double-barrel gun. I never heard defend- 
ant say anything about Mr, Alexander more than other gen- 
tlemen, but heard him say, ‘if he and another young man 
was going to see a young lady, and the other young man was 
to cut him out unjustly, he would flog him ;’ have heard him 
say, ‘he had no use for Mr, Alexander,’ but did not hear 
him assign any reason for it. The body of the deceased was 
found in Brooks county ; I came down to Quitman with de- 
fendant to sell oats; we stayed all night; he and Hardy 
Hunter came in the buggy together; went back home next 
day, in the evening; I went also the next day, in the even- 
ing ; he was at his mother’s when I got there; I went on 
home with the wagon; I came after that back to Quitman 
with sheaf oats; Edmondson & Peacock sold them; it was 
late in the evening before they got through it ; I suppose I 
was about a mile from town when dark overtook me; when 
I got home defendant was absent ; went in the house and 
lighted the lamp; soon after I went out to the lot with my 
oxen, to take them out ; I called to him ; he did not answer ; 
he came up after awhile—did not say where he was—but 
said he could have laid his hand upon me; in going home, I 
went by Abram Hunter’s, Colonel Jones’, Captain Gauld- 
ing’s, and Mr. Morrow’s ; do not remember seeing any horse 
at Captain Gaulding’s gate that night ; got home that night 
about 10 or 11 o’clock ; it was oats made this year ; deceased 
was killed after this, I think ; defendant was standing in his 
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door when we got there, after we found Alexander’s body. 
I left Ben Henderson, Mitch Harvey, Rose Maxwell, Samp- 
son Maxwell, Delia Thomas or Thompson, at Mr. Hunter’s 
when I started off on the serenade. Ben Henderson and 
Mitch Harvey came to me at Col. Jones’, after supper ; went 
serenading frequently before this; went one Saturday night 
with Mr. Hunter to take a bee tree; went over to Mr. Jones’, 
and failed taking it; loaded our cart with shucks; started 
back home ; as we passed Mr. Gaulding’s, he insisted that I 
should go and look at a horse, and see whose it was ; went to 
see the horse, and told him it was Mr. Alexander’s; he said 
nothing more, and we went on home; the horse was hitched 
to a tree in front of the house ; can’t say how long it was 
before the killing ; it was this year, but can’t say what month; 
though it was about the first or last of July when he went to 
take the bee tree; can’t remember the month Mr. Alexander 
was killed ; it was after the trip made with the oats; the bee 
tree trip was made before the killing. 

Cross-Examined.—* I was at Col. Jones’ on the night Mr. 
Alexander is said to have been killed ; I went over there for 
some tobacco; I went at my own accord; got the tobacco ; 
stayed there until about 11 o’clock, then went to Adolphus 
Wright’s, stayed there about one hour ; then went to Matilda’s, 
stayed there about half an hour; then went for home; I 
played for Hardy Hunter that night, at Colonel Jones’, until 
about 11 o’clock ; it was at Captain Gaulding’s place I saw 
Matilda; got there, 1 think, about one o’clock; Colonel 
Jones’ is a mile or so from Captain Gaulding’s; Colonel 
Jones’, in a straight line, is about a mile or three-quarters, 
the near way, through the plantation, from defendant’s ; the 
same distance from Hunter’s to Captain Gaulding’s, I think; 
I don’t know how far from Captain Gaulding’s to the 
Okapilco bridge, but I think three miles and a half; from 
Captain Gaulding’s to the Peacock store is two hundred 
yards; thence to the corner fence sixty or seventy yards ; 
thence to the gin-house three-quarters of a mile ; defendant 
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lives about half way the lane—nearer to the old gin-house 
than the creek; Dr. Alexander lives beyond Mr. Lane’s; I 
think it isfourand a half miles from defendant’s to Dr. Alexan- 
der’s ; we found the body between Capt. Gaulding’s and the 
old bridge—nearest to the bridge—about half a mile or three- 
quarters from Capt. Gaulding’s—about half a mile from 
Morrow’s; it was nearest to Mr. Morrow’s; when the body 
was found I was excited, and I felt that home was the nighest 
to me, and said, ‘let us go home.’ Defendant was standing 
at the door when we got to his house; the dogs barking at 
us; the door was open; it was bright moonlight; do not 
recollect swearing before, that he came out of the door; 
can’t say what defendant’s habit was about getting up when 
the dogs barked; don’t recollect that defendant told us to 
go and give the news until after we went for the horses. I 
was so excited at the time that I can’t state certainly, whether 
it was before or after we went for the horses that defendant 
said to carry the news; I think what I have said to-day is 
correct ; I was so excited that I can’t tell whether it was be- 
fore or after we came from the field. I know that was what 
he wanted with the horses, but can’t say the time exactly he 
said it. Have not taken anything to drink since we went to 
dinner ; did not find the horses in the field: defendant told 
Mitch to go to Col. Jones’; I went with him; I went no- 
where else; there was no horse found to go anywhere else ; 
Mr. Hunter was not in the habit of visiting his neighbors 
much at night; he went to Mr. Morrow’s occasionally in the 
day time. Defendant and I were in conversation together 
about courting, and he, defendant, said, if any young man 
was to cut him out unjustly he would put him to punish- 
ment; can’t say how the conversation got up; Sampson 
Maxwell was present; can’t say who first got up the conver- 
sation; did not say who he was courting; did not mention 
anybody’s name; can’t say what I replied, if anything; did 
not hear Mr. Alexander’s name mentioned at that time; at 
another time heard him say he had no use for Mr, Alexan- 
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der ; I think this was said to Sampson; I heard the remark. 
I never went to defendant to borrow his bowie-knife—I car- 
ried it sometimes. I just carried it to carry it in the name 
of bowie-knives ; I carried his gun sometimes; he never told 
me not to use it till after he had it mended. This was some- 
time before Alexander was killed—the first part of the year; 
he shot birds off his oats; I shot turkeys, squirrels, ete.; 
the gun was generally kept loaded ; when I brought the gun 
home empty, or he wanted to use it next day, he would 
load it; I think there was a light in Capt. Gaulding’s house 
the night I passed there, with defendant and Sampson Max- 
well in the cart, and I went to see whose horse was tied 
there; do not remember anything was said about any one 
being sick, or doctor, ete. ; can’t say positively there was a 
light, but think there was; can’t say how long before Mr. 
Alexander was killed; think it was a moonshining night.” 

Cot. JoHn Dunn testified as follows: “On the morning 
after the homicide, information was brought to the family, 
and Dr. Alexander and myself went to the place as soon as 
we could get there; reached there a half or three-quarters 
of an hour by sun; found several persons present—remem- 
ber Capt. Gaulding was there. A few minutes afterwards 
looked down the road towards Clark’s creek, and saw de- 
fendant coming up the road ; turned my face from him; set 
down in the corner of the fence; did not look at him for 
sometime ; did not notice particularly what effect the pres- 
ence of the dead body would have upon him; shortly after 
this some one suggested we walk up the road to the place 
where it was supposed the shooting was done; within two 
hundred or more yards we saw fragments of paper in the 
road ; two or three parties, with myself, picked them up— 
as near all as we could—they were handed to me; defend- 
ant, near by, remarked that was not half; I made no reply; 
Capt. Gaulding said he would like to know what became of 
the rest; Mr. Hunter made no reply ; very soon thereafter 
I returned to Dr. Alexander’s home; just before I got to 
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Clark’s creek, I noticed defendant on his horse, going in 
the direction of his home; he rode in a gallop most of the 
way from the creek to his home—at least faster than I drove; 
he got to his house a few minutes before I passed it; I turned 
over the fragments of paper picked up to the jury of in- 
quest; Capt. Kingsberry handed me a package this morn- 
ing; witness then opened it, and said the fragments of paper 
therein resembled those he picked up—they looked as though 
they were well suited for wadding; saw some foot prints 
rather on the north side of the tree, as if some one had been 
stamping around there; did not examine them minutely; 
witness here explained a diagram, pointing out the various 
places referred to; saw signs of blood near by there; going 
from Dr. Alexander’s to Capt. Gaulding’s the road leads by 
defendant’s home, thirty or forty paces; there is a clear, open 
view from the house to the road.” ' 

Cross-Examined.—* The place where he was killed may 
have been a little nearer Morrow’s than defendant’s ; Mor- 
row’s house may be a few paces further from the road than 
Hunter’s ; there are some houses on the road at Morrow’s, 
but there is an open view from the dwelling to the road ; 
there are a number of negroes about Morrow’s and Captain 
Gaulding’s; there is a negro house three or four hundred 
yards from where the body was found—one hundred and 
fifty yards from the haw tree; the fragments of paper were 
found about ten or twelve feet from the haw tree; the frag- 
ments of paper found I do not think were all of the wad- 
ding ; do not know where the balance is. 

By the State-—“If any of the deceased’s valuables were 
taken we never discovered it; his watch and a little money 
on his person we got.” 

Sampson MAXWELL, a negro, testified: “I lived at 
defendant’s this year, working with him; on Tuesday night 
defendant came home about an hour after night; he called 
for his house key. I went with the key and unlocked the 
door ; he went in, lit his lamp, took up his gun, commenced 
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wiping it out, and said to me: ‘Sampson, how long is it to 
supper? I want togo and look round my hogs.’ I asked 
what was his hurry? He replied, he wanted to go and see 
if he couldn’t catch old Monk ; I said to him, the hogs are 
not fat enough for anybody to steal yet; he said, ‘you don’t 
know how them hogs have improved since I put them in the 
field ; go and hurry Rose with supper.’ I then started out, 
and Ben. Henderson and Mitch Harvey was coming in the 
door ; after supper I went into the lot, helped Rose milk the 
cows, came right back and lay down; I became restless and 
could not sleep ; I lay there, and after awhile I got up, pulled 
off my shirt, and thought I would sleep then; about mid- 
night, as near as I can come to it, I heard a gun shot, and 
then two screams, and sounded (as witness imitated to jury.) 
I hunched Rose; she spoke and said, ‘Do you hear that 
gun ?’ Isaid, ‘ Yes—that person hollows like he was hurt, 
and I hope none of the black folks have gone yonder and 
pestered Mr. Hunter’s hogs, and now he has shot them.’ I 
got right up and went to the door, opened it and looked out, 
heard nothing then. I shut the door, walked right back to 
the bed, and just as I got to the bed, heard the horse come a 
running, and the dogs ran out, and I went out. I glimpsed 
the horse as he ran by, but never spoke to the dogs ; just as 
I went to speak the dogs hushed ; then I felt troubled, and 
turned right round by the little steps that were there, and sat 
down ; by this time I heard a fiddle—heard one tune played 
while sitting there ; sat there ten or fifteen minutes ; the next 
thing I saw, was the defendant coming right through the 
field towards me, very fast, with his gun on his shoulder ; 
he came up to me, and about ten or fifteen steps from me he 
said, ‘Who is that, Sampson ?’ I got up and said to tm, ‘I 
thought you would have had beef—I heard you shoot!’ he 
said, ‘ No, I didn’t shoot!’ I said, ‘ Yes—why, didn’t you 
shoot? I heard some one hollow, and they hollowed like 
they were hurt.’ He then said to me: ‘ Yes, I shot, but 
don’t you say nothing about it; if you do your life will be 
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in danger!’ Then he said something else, which I cannot 
now recollect ; he went into his house, and I went into mine; 
about an hour and a half afterwards, the serenaders came up : 
Ben. Henderson, Mitch Harvey and Henry Frazer ; I heard 
very loud talking at the house; by this time defendant com- 
menced calling me: ‘Oh! Sampson! Oh! Sampson! they 
say that Alexander is killed!’ Then I got up and opened 
the door; he said: ‘Come here, quick ! came to the door, 
and said, ‘ Yes, I heard the horse running by.’ He said, 
‘Yes, I heard it too, but I thought it was some of Bill 
Bryant’s fool,’ and said, ‘go and get my horse; you must 
go and let the neighbors know.’ I said to him, the horses 
are in the field. He said, ‘Go and get them; take Henry 
along to help you.” I and Henry went into the field and — 
hunted an hour; came back and told him we couldn’t find 
the horses ; he said, ‘ well, let us take it afoot ; Henry, you 
and Mitch go over and let Mr. Jones know ; and I, Ben. 
Henderson and witness will go up to where Mr. Alexander 
is killed.’ He, I and Ben went on to about ten steps of 
deceased, and he said: Sampson, you and I'll stay right 
here; Ben, you go on and let Mr. Morrow and Gaulding 
know, and we will stay right here till the company gathers, 
After the company gathered, I, defendant and Henry Frazer 
went back to the house to breakfast; in going back, just 
before we got to the house, he went ahead; after we went 
back, I saw Mr. Hunter, when we were carrying deceased up 
to Mr. Morrow’s, going up the road toward Mr. Gauldings, 
and a short time afterwards—can’t tell how long though— 
Rose came to Mr. Morrows, and said for me to go there, the 
cattle is on your cotton ; when I went there, defendant said 
tome: ‘ Have they questioned you any? I told him yes. 
Defendant said: ‘ What all have they said to you?’ I said, 
I have not said anything to hurt you! Defendant said, ‘No, 
don’t you!’ then said, ‘I did love Charlie Gaulding—she 
and I were engaged to be married when we were going to 





496 SUPREME COURT OF GEORGIA. 


Hunter vs. The State of Georgia. 


school, but old man Gaulding kept her out of my way—car- 
ried her off up the country.’ 


Cross-Examined.—* Was sworn on the inquest ; what was 
read over I testified then ; swore to tell the whole truth then, 
but I was afraid, because Mr. Hunter threatened my life for 
seeing what I did; he threatened it when he first came up 
to me in my yard ; no one was present but he and I; swore 
on the inquest to a lie, because I was afraid to tell the 
truth. Suppose I could have told a lie and said I knew 
nothing about it, as well as have sworn to one by telling what 
was said then ; the remark that defendant made that scared 
me was: ‘ Yes, I did shoot; don’t you say anything about it ; 
if you do your life will be in danger.’ I did not say any- 
thing about it before sworn ; thought I would tell some of the 
truth ; don’t know Captain Turner, that I know of—Oh, yes, 
Mr. Turner—know him; he wrote out a paper I swore to 
before Mr. Dukes a few days after the inquest—it was on 
Saturday ; did not say the reason I made that affidavit I was 
afraid they would put me or my wife in prison ; was at Mr, 
Morrow’s when that affidavit was written out for me; Mr. 
Dukes was there when I swore to it; they sent for him ; 
Kingsbery was there ; Jesse Hunter, Hardy Hunter and W. 
McCall, came there after the affidavit was made; Captain 
Gaulding and Dr. Alexander were not there; Smith was there. 
Mr. Kingsbery carried me there from my place. They told me 
they wanted the truth out of me; Kingsbery did not tell me 
what they wanted as we were going on; Henry Frazer was 
there, sitting on the door; I knew what I had told him; 
they told me they wanted the truth out of me—if I knew 
anything, they wanted me to tell them. I said I was a poor 
black man, had no protection, no friends, and if they would 
protect me I would tell them the truth, so far as I knew it ; 
they said they would protect me ; that I would live as long 
as God would let me; that I wouldn’t die by people killing 
me; they did not say how long they would protect me. I 
then told them the truth, and they wrote out the affidavit ; 
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they then carried me to Mr. Alexander’s, and then to Mr. 
Smith’s; went in a wagon; Smith’s is sixteen miles from 
Quitman ; it was Captain Gaulding’s wagon; Mr. Smith is 
in Florida, on Mr. May’s place; they carried me there to 
work ; Smith hired me to work on the farm after I got there; 
they said they would send me down there to stay—it would 
be a safe place ; people could not get in there to interrupt me. 
I am scary of white folks; always have been ; aint afraid of 
a negro ; never was; was scared and troubled when Kings- 
bery came after me; was more troubled than scared ; was 
scared all the time; Kingsbery was the sheriff; when I 
got over to Morrow’s I was scared, troubled and felt 
bad; did not talk with Jesse Hunter after the affidavit 
was made; don’t recollect telling him that I was afraid 
some of the black ones would be put in jail; talked with 
McCall and Mr. Hunter; felt, after I was told that they 
would protect me, that I was delivered; defendant was 
in jail then; was not afraid of him then, but was afraid 
of his people; they could have found me down in Florida; 
they never threatened me; they treated me kindly. JI 
once told Jesse Hunter what I saw and heard, and he 
said, keep that to yourself till the judgment day; this oc- 
eurred the next day afler defendant was brought down here. 
Rose was present; Jesse Hunter was present, talking to 
Rose, trying to get her to say that Jimpsey was in the house ; 
said that house there would save Jimpsey ; Rose was scared 
also, A colored man named Jack came down to Florida to 
see me; did not tell him I was afraid I would be put in a 
dungeon ; did not tell him I was afraid any of the serena- 
ders would be put in jail; told him I believed I was put 
there by the Lord, as a witness; didn’t know what I was 
doing ; was at Morrow’s when the dead body was there; I 
put my hand on the head and said: If I know anything 
about this more than I have said, I hope God Almighty 
may strike me dead! Mr. Gaulding told me to say this to 
see if He would; and said if I told a lie and did this, 
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God Almighty would kill me. I am a member of the 
Methodist church; Capt. Gaulding is a Baptist minister; he 
said this to me, but I did not believe it; I have seen many 
ministers who didn’t tell the truth. Jimpsey Hunter put his 
hand on the dead body ; saw defendant about one hundred 
and fifty yards before he came up to me, when I was on the 
steps ; this was the night of the shooting ; it was moonlight ; 
I knew it was him by his walk; there was a fence between 
us. I watched him coming on towards me; there was no 
house between us; he did not come from right around my 
house ; he came sorter quartering by my house. I did swear 
as was read to me, and meant that he came sorter quartering, 
as described by the witness. He did not have to come from 
round the house for me to see him. Jimpsey Hunter is a 
lame man. Think the gun was fired about midnight; the 
horse came quick after that; I jumped up, saw a glimpse of 
the horse; in an hour and a half the serenaders came; heard 
the fiddle after the gun was fired. Frazer used the gun when 
he wanted to; was in the habit of going in the house and 
getting it when he wanted to. When the serenaders came up 
to the house, there was loud talking; there was no one at 
the body when we got there; defendant was at home when 
the serenaders came; he was there an hour and a half before 
they came ; they came in an hour and a half after the gun 
fired. Hunter got to the house in ten or fifteen minutes after 
the gun fired; I went to bed soon that night, and stayed 
there until the gun fired; then got up at once; the horse 
passed very quick after the gun fired; never sent word by 
Rose to any one that if defendant got clear I would be killed ; 
never sent any such word by Rose to anybody. 

CoLoNEL WILLIAM Jones: “I was present part of the 
time when the neighbors collected around the body of the 
deceased ; prisoner had some conversation with me near 
Morrow’s house. Doctor Williams came up and said he 
would like to have some conversation with me; we stepped 
off to talk; as we commenced to converse defendant came 
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up and said: ‘I would like to have a word with you;’ I said, 
Doctor, hold on till I see what Jimpsey wants; we went to 
one side a little, and he said to me, ‘I am accused of killing 
Tom Alexander, and don’t want to stand a law-suit; I be- 
lieve I’ll leave; what do you think about it?’ I said, Jimp- 
sey, you know whether you can prove yourself at home 
that night ; he said he could ; said I, who by? He said by 
Sampson and Rose; I said, Jimpsey, if you can prove that, 
I don’t see why you should be in any dread of a law-suit ; 
said I, were you at home all that night? He remarked to 
me he had thought of going to the mill pond to go in wash- 
ing, but recollected he had been taking sulphur and turned 
back; I said, if you want to leave, Jimpsey, I will give you 
all the assistance I can; I then said, you had better go see 
your mother and brother Hardy, and advise with them, and 
not take my advice; he said, my horse is hitched over yon- 
der ; will you take him over to your place and I will walk; 
he then went to my place. This conversation occurred at 8 
or 9 o’clock in the morning; did not see him any more till 
12 or 1 o’clock; he was then in Morrow’s house; at 2 or 3 
o’clock, in Morrow’s house, he touched me and we walked 
off towards the water pail, and he said to me, ‘ What do you 
think about it?’ I said, I do not know what about it; I 
have been standing round here since you left, but have not 
yet been called in question about it; asked him if he had 
seen his mother and brother ; he said he had; what did they 
tell you? he said they told him to come back; if he left 
suspicion would rest upon him. We then went to the oppo- 
site side of the house, west from the water pail; he then 
asked me again what I thought about it; I said, I don’t 
know, Jimpsey ; as your mother and brother have advised 
you to remain, perhaps it is best. He said, ‘I don’t know; 
I don’t want to be troubled in law; can’t you go and see 
Sampson, and find out what he is going to swear to? I said, 
I don’t know, Jimpsey ; I don,t like to go out there and hold 
any conversation with Sampson; they might think I was 
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meddling where I had no business ; he said, ‘go and seeand 
find out what he is going to swear to; I’ll stand about here, 
and if you can find out, come back and let me know.’ I left 
him and looked about for Sampson; got my eye on him, 
Just then the jury of inquest was got together, and Sampson 
was called, and I had no further conversation with him, I 
live about a mile and three-quarters from the prisoner, through 
the fields,‘ but the usual route is along the road by Capt. 
Gaulding’s ; that way is further. I was at home the night 
of the homicide; but did not see the defendant; directly I 
got in the house from the field, the supper bell rang ; I went 
in and my little boy came running in and asked his mother 
to let him go home with Jimpsey ;. she said no, at first; I 
asked then where Jimpsey was; he said, out at the gate; 
and then I directed him to be called in to supper; sent word 
back he did not have time; I said to my wife, let the little 
boy go on with him; this was quite early—not dark good ; 
the boy went; I have heard him say that he could have 
married Miss Charlie Gaulding, if it had not been for the 
Captain and his wife ; on one occasion I said to defendant, 
Jimpsey, I think Charlie is gone—she is going to marry 
Tom Alexander ; he sorter laughed, and said he thought it 
was doubtful. 

Cross-Examined.—“ I and Jimpsey went a fishing once, 
and in our conversation Charlie Gaulding’s name was brought 
up, and I said to him to marry her if he could; he said the 
Captain and his wife were opposed to it, and that he had no 
place to take her; I said you can take her to my place ; on 
another occasion he also said that the Captain and his wife 
were opposed to it, and talked as though he did not have 
much use for them; this was after the land disagreement. 
Do not know of defendant visiting them for a year ; it was 
spring a year ago, he said he didn’t have much use for Cap- 
tain, etc.; can’t say of my knowledge that he has visited there 
since. I was at the inquest ; did not see Graham or Sampson 
sworn ; I did not hear anything said as to any particular per- 
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son they wanted to fasten it on ; they seemed to want to find 
out the man that did the deed; in the afternoon conversa- 
tion, the defendant, in reply to a question from me, said it 
was Captain Gaulding that charged him ; he remained there 
after I left and went home; have never had any conversation 
with Sampson. Defendant brought my little boy, four years 
old, next morning, to where the dead body was; I carried 
him up to Morrow’s; he was carried home from there. I 
pretty generally kept my gun loaded, and have loaded it at 
night ; have seen Henry Frazer going about with a double- 
barreled gun; have seen him with defendant’s gun a few 
times ; he has applied to me for powder and shot ; am familiar 
with defendant’s place; know how the houses are situated. 
The last conversation testified to, when anything passed about 
Charlie Gaulding’s marriage, was about three weeks before 
the killing.” 

Detia THompson.—“ I was at the defendant’s the night 
of the killing; I got there at dark; defendant got there 
about an hour in the night ; while the woman of the house 
was getting supper, I heard three caps pop in the house ; said 
to the woman, it seems somebody is fixing to go out shoot- 
ing to-night. She said, ‘ it is Jimpsey cleaning out his gun.’ 
She said he had some fat hogs in the field, and he was going 
out to look round his hogs; supper was eat; Sampson and 
his wife went to the cow pen ; I washed up the dishes ; when 
she came back she fixed a place and told me to lie down ; did 
so; when the gun fired that woman got up in the bed and 
said, ‘ Lord, Sampson, I heard a gun fire!’ He said, ‘ Which 
way ?’ She said, ‘ Up the road.’ In a few minutes the horse 
came by, and tried to come to the house two or three times, 
but the dogs wouldn’t let him come; Sampson got up then 
and went out, and never came in the house no more till after 
defendant come and was talking to him; when defendant 
came up, he said, ‘Sampson, this you?’ Sampson said, ‘Yes, 
this is me.’ He and Sampson stood and talked awhile, and I 
heard him say, ‘Sampson, if you ever tell this I will kill 
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you.’ This was about an hour and a half before the sere- 
naders came in. When Frazer came he said, ‘ Sampson, I 
have met with a very bad accident to-night.’ Sampson said, 
‘What is it? He said, ‘I found a man dead in the road 
up yonder.’ He asked him who it was ; he replied, ‘ it looked 
like Tom Alexander as well as I could see in the night.’ 
Defendant came out and asked him where was he? He re- 
plied he was just across the branch. Defendant said, ‘ Boys, 
it wont do to let him lie there till daylight in the morning ; 
some of you go down there and stay with me till they gather 
the company.’ He lighted a lamp; then he, Maxwell and 
Ben. Henderson went on down where he was ; the defendant 
came back to the house the next morning when the sun was 
about an hour high; he took Sampson out to the chicken 
house, and they talked a right smart while, and he then came 
in and ate his break fast ; then he took one of his little brothers 
behind him, and one in his lap, and they went on up to Mr. 
Morrow’s; I did not see him any more till 10 or 11 o’clock, 
when he came back home; when he came back he came 
through the field, from towards his mother’s ; he called Rose 
before he got to the house. I said, Rose, somebody is calling 
you ; and he said, ‘ Rose, come here, quick !’ Rose met him 
at the horse lot gate, just behind his house; I went to the 
door to look for Rose, and saw her running up the road 
towards Mr. Morrow’s; defendant came then to the cook 
house, and said to me, ‘How nigh is dinner done, girl ? 
Rose said something is lacking for dinner—what is it?” I 
said, I don’t know. He told me to get the pan and come 
on to the house and get whatever it was ; went to the door 
and said I was afraid of the dog. He said, ‘come in, the dog 
aint going to bother you.’ I got in the house—he asked me, 
‘what is it?” I said I didn’t know; he said he didn’t know; 
he then asked me was I married; told him no; said he 
wanted me to live with him, as well as I can remember, ‘if 
he wan’t bothered with the damn scrape that was on hand ; 
the way the thing is going now I expect to be bothered ;’ 
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then said, ‘go back to the kitchen and wait till Rose comes, 
and she can get it, whatever it was.’ When I got to the 
kitchen saw Rose and Sampson coming, and they all went 
round behind the house and talked till just a few miuutes 
before the sheriff came ; Rose then came in the house ; I went 
to the door and said to her, ‘ Yonder comes somebody now.’ 
She run to Sampson and said, ‘ Yonder comes somebody 
now !’ Sampson went round one corner of the house and de- 
fendant the other, and said, ‘Sampson, what you know, keep 
it to yourself.’ Sampson replied, ‘ I expect to do that.’ 
Cross-Examined.—* Rose called to Sampson ; don’t know 
whether he was asleep at the time; Sampson did not go off 
that night—only out on the steps; he had not been away 
that night ; some one started that night to look for the horses, 
but they never went; they came back in a few minutes, 
Sampson, Ben. Henderson, Henry Frazer and Mitch were 
there in the early part of the night; some of them went off 
on a serenade after supper; they ate cold victuals; Henry 
Frazer did not drive up there with an ox-cart that evening ; 
he carried off a fiddle; I went to bed about two hours in the 
night ; the report of the gun and the man hollowing waked 
me up; I did not go to sleep any more that night; did not 
go out of the house until the serenaders went off. (The wit- 
ness here described the distance between the houses.) I heard 
him talking in the yard ; heard defendant talking with Samp- 
son about an hour and a half before the serenaders came ; the 
horse passed before I heard him talking; I heard the boys 
say it was not worth while to go, for the horses were at the 
back side of the pasture ; he wanted the horses to send to 
Mr. Alexander and round to let the people know it. One of 
the little boys was there that night ; I heard him crying ; the 
other, defendant brought there that morning. The dogs would 
not let the horses come to the house that night ; Sampson did 
not come back in the house till after I heard them talking 
out of doors; he came for his coat when he was going off. 
I don’t know what defendant and Sampson were talking 
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about out on the steps; I heard him say, ‘Sampson, if you 
ever say anything about this I will kill you? When the 
serenaders came up I heard Frazer and Sampson talk ; I 
never had any acquaintance with defendant ; I have seen him 
passing the road several times ; I have been staying with Mr. 
Hyers since the occurrence. I have talked with people about 
it. Edmondson and Dunn brought me here ; I talked with 
them about it; Dunn asked me was I there that night, what 
I saw and heard, and who was there. I had started to hunt 
work, and as I passed, a woman told me Hunter wanted 
hands, and sent her little boy with me to Hunter’s; Dunn 
came after me last Saturday ; I went over the creek next day 
after the occurrence, to my brother’s.” 

Z. T. DurwAM testified: “I have had some conversation 
with defendant about Miss Charlie Gaulding; (objected to 
and overruled ;) defendant told me that he had heard that 
deceased had been making remarks about him ; that he would 
call Mr. Alexander to account; can’t say whether he said 
‘if it was so, that Alexander had been making these remarks 
about him ;’ he added, also, that he should have nothing to 
do with Alexander till after his marriage—(witness does not 
pretend to give the exact words)—for people might mistake 
his motives. 

Cross-Examined.—“This conversation was last year; might 
have been last spring was a year; can’t say what it was about 
that Alexander had been making remarks; don’t know that 
it was about Miss Gaulding.” 

J. E. Morrow testified: ‘* Resides nine miles from here ; 
lives three or four hundred yards from Captain Gaulding, 
and one mile from Mr. Hunter. There was a conversation be- 
tween me and defendant about Miss Gaulding the day before 
the homicide; Hunter asked me if I had heard the news; 
told him I had not; he said Mr. Harrel and Mrs. Cook were 
to be married ina few days; I then asked him when he 
thought Miss Charlie and Mr. Alexander would marry ; he 
replied, he had thought they would, but did not think so 
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then; he asked me if I knew anything about it; told him I 
did not; that I had been over his crop that morning with 
Alexander, and that he had nearly finished his house, and I 
thought would marry some one soon, but did not know who. 
I had frequently heard it spoken of that Alexander and Miss 
Charlie were going to marry ; Gaulding, myself and Hun- 
ter live on the Coffee road; Gaulding and Hunter on the 
south side; I on the north side; the land is all cleared on the 
north side—woods on the south side; two hundred and sev- 
enty-five steps from the haw bush to where the body was 
found ; seven and a half feet from the haw to the middle of 
the road ; the haw bush is thorny, dense growth ; the limbs 
come out near the ground—it was very thick. I suppose a 
man might pass there in the day time, and not discover a 
man standing behind it; saw track behind it, as if some one 
had been standing there; the night of the homicide was a 
very bright moonlight night. Alexander usually hitched his 
horse to a black jack, eight or ten feet from the gate when 
he went to Captain Gaulding’s ; ten or twelve steps from the 
road that passes Gaulding’s, going from Colonel Jones’, the 
ground is open. I was waked at three in the morning by Ben 
Henderson, to go down to the body ; went down with Captain 
Gaulding ; saw several persons standing off a few steps from 
the body ; did not know who they were until Mr. Hunter 
spoke, and I knew him by his voice; he said I had better not 
go too near, I might deface some tracks ; that he had matches 
and a lamp that he would raise and light, and we could see 
who it was; he lit the lamp, walked up and said, in a low 
tone, ‘It is Tom! poor fellow!’ I went up, squatted down 
by the body, put my hand on his, satisfied myself that he 
was dead, and went after his father. This was in Brooks 
county ; all these locations described are in Brooks county ; 
it was in July, 1870, the homicide occurred. 
Cross-Examined.—“ Alexander sometimes stayed with me 
when he was visiting in that neighborhood ; twenty-five 
times or more; Mr, Hunter and I had many talks; he said 
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he didn’t want to marry until he had a good house; his 
house was not a good one; the haw bush is six hundred or 
seven hundred yards from my house—nearer to me than 
Hunters ; did not hear the gun ; my wife may have, but not 
certain that she did. Aaron Adams lives in a cabin, one 
hundred and fifty or two hundred yards from the haw bush ; 
there are two or three trees at Captain Gaulding’s where 
horses are hitched; Alexander’s was a deep bay, black mane 
and tail—tall nag, slender built. Alexander was six feet 
tall—rode and walked erect; there were some young ladies 
at my house; when Alexander came there he would sit 
around the fire and talk with them awhile; have not seen 
Hunter at Gaulding’s in twelve months; he used to go there, 
two or three years ago; my impression is that Hunter and 
Miss Gaulding were school children together. Mr. Hunter 
told me there was some unpleasantness between him and 
Captain Gaulding about some oats ; Alexander’s habit was 
to come to my house in the evening, have his horse fed, and 
then go the Captain’s; that was when he stayed all night. 
Alexander had been going there for a year; don’t think Hun- 
ter and Alexander visited them at the same time. I was in 
the jury-room the other day with the witnesses ; I did not 
say to any of them that they had better mind how they 
swore ; that Jimpsey Hunter would get out of this scrape, 
etc. I was not in the back part of Creech’s store with the 
witnesses, or anywhere else; had no such talk that I can 
recollect of.” 

Joun Morrow testified: ‘“ Resides with J. E. Morrow, at 
Okapilco. I was at home the night Alexander was killed ; 
went to the body when the negro came after brother ; had 
three negroes with me; when we got there defendant was 
there, and told us to walk right in the middle of the road ; 
and I walked up to where the body was, and said, good 
morning, Jimpsey! And he said, is that you? I said it was 
John, and said, I suppose Tom is-shot, and got down on my 
knees to see whether he was dead or alive; defendant was 
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about ten steps off, sitting down. We commenced talking 
about how bad it was Tom Alexander had to be killed riding 
along the road, troubling nobody ; talked a good deal about 
him; when Captain Gaulding came up, defendant said, there 
was a dead man, and struck his lamp to see who it was.” 

Ben HENDERSON: “I lived at defendant’s at the time of 
the killing. I was at home that night when defendant came 
home ; it was about dark; he had his gun on his shoulder 
when he came; he loaded it, after he came, with powder and 
buckshot ; this was before he eat supper. I was one of the 
serenaders that night. 

Cross-Examined.—“ We played at Matilda’s house after the 
gun was fired ; stayed there a while, played two pieces ; said 
nothing about the gun firing ; heard no one hallo; went on 
down the road, found a hat with flowers; then the body ; 
then went to defendant’s house ; when we got there the dogs 
came out, and Hunter said, ‘ Hallo! serenaders!’ He called 
Sampson out; sent him and Henry for horses; sent me to 
Gaulding’s and Morrow’s to tell about it ; left Hunter’s when 
I eat supper, and never went back till after we found the 
body. When we were going to Captain Gaulding’s that night 
Alexander and the Misses Gaulding were at the meeting 
house ; did not go by Captain Gaulding’s gate; did not see 
Rose or Delia at Hunter’s when we got back. Have lived at 
Mr. Jones’ some: at Mr. Gaulding’s, at Agramontes, in 
Thomas county, and all about. No one ever threatened me 
on either side if I swore in the case. When I started off, we 
passed by the door, and I said, Mr. Hunter has left the 
door open. I said, Mitch, call him; he called one time— 
no answer. Saw Colonel Jones’ little boy that night ; did 
not notice him when Mitch called ; Mitch came out and closed 
the door ; heard Hunter say he was going to look after his 
hogs that night; when he was loading the gun, I said, You 
aint loading with peas? He said, ‘ Look out, Monk.’ Only 
one room to Mr. Hunter’s house ; his hogs were rather slim ; 
we went off immediately when Mitch called Mr. Hunter.” 
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MircHEeLL Harvey: “I lived at Abram Hunter’s when 
the killing took place ; I was at defendant’s the early part of 
that night ; I went there a little before night ; the sun was 
down when I left our field—that is about two miles from 
Jimpsey Hunter’s. Defendant was wiping out his gun when 
I got there; he then loaded it with powder and buckshot. 
Defendant was not at home that night when I left there—I 
went in his house, and he was not there; I left there as soon 
as I eat supper, pretty early in the night. I went into his 
house for some matches; the door was open; I called one 
time—no answer ; shut the door when I came out ; went to 
Captain Ganlding’s, to aunt Tilda’s house ; went by the big 
road ; saw deceased and some ladies at the church, two hun- 
dred yards or more from Morrow’s; the church is nearer 
Captain Gaulding’s than Morrow’s. I was one of the sere- 
naders ; we found Henry Frazer at Mr. Jones’ ; returned that 
night with the rest to defendant’s place ; then I and Henry 
Frazer went to Colonel Jones’. Mr. Hunter loaded his gun; 
didn’t notice particularly what wadding, but saw him have 
some brown paper and some newspaper in his hand. 
Cross-Examined.—“ Can’t tell who raised me; I used to 
belong to old Mrs. Hunter, when she died ; said defendant 
was not at home, because I called and he didn’t answer ; 
went in for some matches; did not see any one in there; he 
was not in the house ; did not notice for the little boy. Been 
at Mr. Abram Hunter’s since the killing; went to Captain 
Gaulding’s quarter before we went to Colonel Jones’ ; Jones 
lives on the right side of the Quitman road, this side of 
Morrow’s; went first to Captain Gaulding’s, then to Colonel 
Jones’, then came back to Captain Gaulding’s ; went to Tilda’s 
house ; didn’t meet Frazer ; met him at Colonel Jones’; played 
there pretty late, I guess till nine or ten—can’t say exactly. 
No one but Ben. went with me to Colonel Jones’; come 
back then to Adolphus Wright’s; Ill say it was about 
nine and a half or ten o’clock ; it may be a mile and a 
half or so from Jones’ to Adolphus Wright’s—may be a 
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little more; can’t say how long it would take to walk 
that far ; stayed about half hour there; about eleven when 
we left there ; then went to Tilda’s and played two pieces ; 
the gun fired when we were going from Wright’s to Tilda’s ; 
from Tilda’s we went on towards Hunter’s ; played no more; 
found a hat in the road; may have been a quarter or half 
mile from Morrow’s; can’t say exactly ; carried the hat on 
till we found the body; we said maybe we would meet 
somebody coming for it ; but there was nothing said about 
each man paying a portion and one keeping it, that I 
heard. Found the body and said, let us go back and let 
Gaulding and Morrow know it; went a piece, and Henry 
said, ‘no, let us go to defendant’s.’ Adam lived in a house 
two hundred yards distant from where we found the hat 
in the road; did not put my hand on the body; went 
close enough to see who it was. When we got to defendant’s 
he said to them, go and look for the horses ; in about half 
an hour they came back and said they couldn’t find them. I 
went over with Henry to Mr. Jones’, the rest went to the 
body ; they said they were going there ; when the serenader’s 
went up to Mr. Hunter’s, we talked in a common tone; I 
was scared near about to death ; can’t remember what we 
said ; know what I say to-night. Came with Joe Spencer and 
Sam Williams here, last week; came to listen and to hear ; 
my mind led me to come; my ma talked to me about com- 
ing; I have seen no subpcena for me to come ; I wanted to 
get some things. I thought they. would swear me if they 
swore the rest of the serenaders. I get some of my rations 
up at Mr. Kingsbery’s, and some at the store; don’t know 
who pays my expenses at Kingsbery’s ; consider him a good 
neighbor.” 

Captain GAuLpING: “ Was at home the night of the 
homicide; got home from Quitman a little after dark; de- 
ceased was at my home that night; went into the parlor and 
shook hands with him, and came out; cannot say certainly 
what time he left my home. I lay down after eleven o’clock 
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and he was there then ; at a quarter past three Ben. Hender- 
son came and told me Mr. Alexander was dead in the road 
between there and defendant’s; I was ‘much agitated ; sent 
out word to neighbors ; went down with Morrow to the place ; 
when we got there, Jimpsey Hunter said, ‘Is that you, Colonel 
Gaulding? there is a dead man there; as you have come, we 
will see now who it is;’ that he had kept the tracks in the 
road, lit a match, went up and said, ‘it is Tom poor fellow ;’ 
as if he had been in doubt who it was. Witness described 
the localities ; he and Hardy Hunter had some conversation. 
After Dr. Alexander came, he and I examined and found 
blood between the body and haw tree; most blood near the 
tree ; under the treesaw where the breech of a gun had made 
an impression ; saw no tracks; the direction of the wadding 
would show that the gun was fired from behind the tree, and 
a little after the tree had been passed ; the wadding consisted 
of two kinds of paper—one was newspaper and the other 
looked like house-papering. At the time of the killing, don’t 
think defendant’s home was enclosed on the front; saw, a 
day or two afterwards, traces of blood on deceased’s saddle. 
Mr. Alexander’s visits to my home were acceptable to all the 
family ; Mr. Hunter’s were not and had not been for a long 
time ; the rest of his family’s visits were; defendant’s were 
not, and never had been acceptable to my daughter. Some- 
time, I think in the spring of last year, wife and daughter 
were standing together, one of them beckoned to me ; daughter 
said, ‘ Father, Jimpsey is in the parlor and I am not going 
to see him,’ I said, you are right, daughter, I will go and 
tell him. Went into the parlor and let him know my 
daughter would not see him, but can’t state the words I 
used ; this was the decision of my daughter as I understood 
it, and I told her she was right. 

Cross-Examined.—“ Do not know that a gun shot wound 
will bleed less at first than a cut with a knife; do not know how 
this is; just behind the haw tree there is some fine grass ; 
the impression of the butt of the gun was in soft ground. 





ATLANTA, JULY TERM, 1871. 511 


Hunter vs. The State of Georgia. 


Over a mile from my home to defendant’s; nine hundred 
yards to the haw; it is nearer to Morrow’s than to defend- 
ant’s; my house is three hundred yards further than Mor- 
row’s; the gun, I suppose, was not more than seven or eight 
feet from deceased when it was shot; I thought from the ap- 
pearance of the face that deceased bled to death ; do not know 
about these things—it is only my opinion. Defendant has not 
been at my home on a visit (that I can say certainly to my 
family and daughter,) since the time I speak of. The affida- 
vit presented is my daughter’s; he had visited my home 
previously to addressing my daughter ; but it was not accep- 
table to my daughter. I had told him at one time that I 
would not sell him some oats; did not feel unkind to him, 
but there were some things which made me think it was best 
not to have anything to do with him; have had no dealing 
with him, that I recollect, in a year or two; never had much 
except to buy a horse from him. Sampson denied to me 
knowing anything about this case, especially as to Mr. Hun- 
ter; I tried to lead him on; it was not my expression, that 
if he put his hands on the dead body, etc.; another man 
made that expression, but he may have understood it was me. 
I did not say the words that he said I did; if he made the 
expression to-day, that I said these words; he did put his 
hand on the head of deceased, and said he did not do it and 
didn’t know who did ; there was no danger then of anybody 
hurting him. I sought an interview with defendant, and 
asked him the ground of his objections to me; one of the 
grounds of his objections mentioned, was that I and my wife 
were the cause of his not being seen by my.daughter. He 
also alluded to the oats matter, and I acknowedged that I 
may have gone too far in that case; he also complained of 
my buying some land that he wanted; defendant was not a 
prisoner when Sampson was put to the test of putting his 
hands on the dead body.” 

Srion WILurAMs testified: “I lived with Captain Gauld- 
ing when the killing took place; Mr. Alexander was there 
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that night, his horse was hitched to a little oak about ten 
steps from the gate, in front of the house; the road runs 
within twelve or thirteen steps of the gate.” 

Captain H. G. Turner testified: I was acquainted 
with Tom Alexander in his lifetime; he was about twenty- 
four years of age, and had lived here since the war. I was 
at the inquest, conducted the examination; Sampson was 
sworn; what I got out of him I got out by questions. He 
was interrogated and I don’t think he made any statement 
only in reply to my questions; some person may have asked 
him a question, but I do not recollect it now. After the in- 
quest, on Saturday, myself and others met at Morrow’s, to 
obtain all the evidence we could ; on the way to Morrow’s 
we met Frazer ; he went with us; there we met several col- 
ored persons; Sam Bryant, Gus McAfee, Morrow and his 
brother, and J. J. Hodges were present ; we were seated on 
the steps; Sampson came up; did not see Captain Gauld- 
ing during the day. I said to Sampson, perhaps you are 
in fear, and if you will tell all you know about it, you shall 
be protected, if we can do it; some one else, perhaps Dunn 
or Smith, said the same thing ; and while they said this I per- 
ceived a change in the witness. The conversation then ceased, 
and Sampson made his statement, just after saying, ‘I’m a 
poor negro and my life is in your hands, and you must pro- 
tect me;’ that he had felt trouble about this thing; and after 
the statement made in the affidavit ; but before it was reduced 
to writing, he also said: ‘He believed God had put him 
there to see that thing.’ [The above evidence of witness, as 
to the circumstances attending the taking of Sampson’s affi- 
davit, objected to by the defendant, and objection overruled. ] 
Witness here explained a diagram showing the various lo- 
calities. 

Cross-Examined.—“ The description of the diagram made 
by Dunn and myself differ in the points of the compass ; I ex- 
amined Sampson at the inquest, and the paper shown is the 
examination; the affidavit shown is the one taken on Satur- 
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day. At the the inquest there was no one present overawing 
Sampson, that I know of; before the affidavit was taken on 
Saturday, I remarked about fears (Dunn, Kingsbery and 
others were present) before Sampson said anything about it. 

When Sampson Maxwell stated the conversation between 
himself and Jesse Hunter, in italics ante, defendant’s counsel 
moved to reject it. The Court refused to do so, especially 
as it came out in cross-examination. 

All the evidence of Dunn and others as to rumors that 
Alexander and Miss Gaulden were to be married was objec- 
ted to by defendant’s counsel, but the objection was overruled 
upon the statement by the prosecuting attorneys that they 
would show that defendant had heard this rumor, and that 
he, defendant, had been rejected by Miss Gaulden. 

The testimony of Turner as to the circumstances under 
which Maxwell’s evidence at the inquest and his affidavit 
were made, and what was said at the time, was objected to 
by defendant, but the objection was overruled upon the 
ground that, as defendant’s counsel had tried to impeach 
Maxwell, it was proper thus to support his testimony. 

The defendant offered no evidence. 

During the argument of the case counsel for the State con- 
tended that admissions or confessions were the highest species 
of evidence, and to support it read 17th Georgia Reports, 
146. Defendant’s counsel said that was not true, and asked 
the Court to charge the contrary as hereafter appears. De- 
fendant’s counsel requested the Court to charge the jury as 
follows : 

Ist. The law presumes the defendant innocent when placed 
on trial, and requires that his guilt should be proven by com- 
petent and credible witnesses, before the jury can find him 
guilty. . 

2d. In civil cases the jury may weigh the evidence, and 
find according to its preponderance, but in a case of this 
character a greater strength of mental conviction is required 
and held necessary to justify a conviction. 
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3d. When the evidence is entirely circumstantial it should 
connect the defendant with the Criminal Act, 26 Georgia Re- 
ports, 635, head note. 

4th. To convict upon circumstantial evidence the proof 
must be so clear as to exclude every other reasonable suppo- 
sition but that of the guilt of the defendant ; and if the jury 
can find any reasonable supposed case, consistent with the 
facts and yet consistent with the innocence of defendant, they 
are, under the law, to find him not guilty. 

5th. A witness may be impeached by proof of contradic- 
tory statements previously made by him as to matter rele- 
vant to his testimony and the case. 

6th. If the jury are satisfied from the evidence that any 
of the witnesses have sworn falsely in this case, then the 
credit of such witnesses is impeached, and such witnesses are 
entitled to no credit, except so far as they may be corrobora- 
ted by other satisfactory evidence. 

7th. Under the present law of this State admissions or 
confessions are not considered as the highest species of evidence, 
but the law is that they should be scanned with care and re- 
ceived with great caution, and a confession alone, uncorrob- 
orated by other evidence, will not justify a conviction. 

8th. It is the dnty of the jury to consider the evidence 
carefully, and to give credit only to such witnesses as they 
may think entitled to credit; and in judging of that credit, 
they may take into consideration the manner of the witnesses 
on the stand, the consistency or inconsistency of the wit- 
nesses’ statements, and whether their evidence is contradicted 
either by statements of other witnesses under oath, or by 
their own statements, as to matters relevant to this cause here- — 
tofore made, whether under oath or not. 

9th. It is with the jury, under the rules of law, to de- 
cide as to the amount of credit to be given to each witness, 
and if, upon full investigation of the law and evidence in 
this case, they have any reasonable doubts resting upon their 
minds as to the guilt of the defendant, they must acquit. 
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In charging the jury, he left out of the seventh request 
the italicized words, giving the balance of it. He further 
charged the jury that if there was any conflict in the evi- 
dence it was their duty to reconcile the same if they could, 
and if not to give the credit to such of the witnesses as they 
might believe entitled thereto. He also charged them as to 
the penalty in cases where the conviction is founded solely 
on circumstantial evidence, and read to them section 4257 of 
the Code, and instructed them to consider the question of 
recommending the punishment of confinement in the peni- 
tentiary for life, if they found defendant guilty. The other 
requests and such other instructions as were proper were given 
in charge to the jury. 

The defendant was found guilty. 

His counsel moved for a new trial upon the following 
grounds: 

1, 2,3. Verdict contrary to law, evidence, etc. 4. The 
Court erred in not changing the venue. 5. In allowing the 
evidence of Maxwell, which was objected to as aforesaid. 
6. In allowing evidence of rumors of reported marriage of 
Alexander and Miss Gaulden. 7. In allowing the evidence 
of ‘Turner objected to as aforesaid. 8. In leaving out the 
italicized words in the 7th request of charge. 9. In charging, 
as he did, as to reconciling conflicting evidence, etc. 10. 
In charging, as he did, as to recommending commuting of 
punishment, the jury being thereby made to believe that the 
Judge could, in his discretion, so commute the punishment. 
11. Because of the said four jurymen having read said 
articles in the Quitman Banner while they were setting as 
jurors. 12, Because W. H. Harrell, one of the jury, was 
not impartial. 

This juror, Harrell, had not only shown himself compe- 
tent by his answer to the statutory questions propounded on 
his voir dire, but he had been tried by the judge and pro- 
nounced competent. To attack Harrell, defendant’s counsel 
presented the following affidavit: 
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Mary E. Rainey affirmed, on the 2d of December, 1870, 
that on Sunday in July, preceeding the Court, she heard 
Harrell say, “ from what he knew, the prisoner ought to be 
hung, and in substance, the prisoner was guilty of murder.” 

B. M. Collins and W. M. Collins each affirmed that about 
the 5th of October last, he heard Harrell say, “the prisoner 
should be hung.” Timothy Carroll affirmed that said Dunn 
asked him not to allow prisoner’s counsel to get W. M. 
Collins’ affidavit as to said Harrell’s statements. J. B. 
Pucket affirmed that he heard Harrell say, soon after the 
difficulty between defendant and one Robinson, that “they 
should take said Hunter up and hang him.” Affidavit of 
one McCall, that B. W. Collins reviewed his affidavit some- 
time after it was made, and said it was correct. Affidavit of 
prisoner and his counsel, that they did not know these things 
before the verdict. 

In reply the State’s counsel produced the following 
evidence: Affidavit of Harrell, that when on his voir dire 
he stated that “he had heard a good deal said about the 
ease; that when he heard these reports he supposed he made 
up an opinion; that sometimes he heard reports adverse to 
the prisoner and would have an unfavorable opinion to the 
prisoner ; sometimes he heard favorable reports in regard to 
the prisoner, his opinion would be favorable to him; thai a: 
the time of the trial he had no opinion, one way or the other, 
in regard to the guilt or innocence of the prisoner, and he 
would require strong evidence to hang a man.” He further 
affirmed that he was impartial, and had decided on the 
evidence without reference to reports or former opinions, 
hoping defendant would vindicate himself at the trial. Fur- 
ther, he and prisoner had been friends from boyhood, and he 
gave the verdict reluctantly and only because he felt the 
evidence compelled him to do so; that Martin Collins, 
since making his affidavit, had told him that what he 
intended to say was that Harrell said, “ if what he heard was 
true, defendant should be hung,” and that he supposed it was 
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so, not being able to read or write; that he had seen the 
other Collins, a boy ten or twelve years old, and desired to 
question him about said affidavit, but was prevented from 
seeing him by his two uncles, one of whom said the boy 
would tell anything, and the other of whom said he should 
tell nothing but what his father had told; that he did not 
see Mrs. Rainey at the time specified by her, and never said 
what she attributed to him. 

‘L'wo jurymen swore Harrell was the last to agree to the 
verdict. Another said he was last or next to last. One 
Stotemaker and one Stansel, each testified that the elder Col- 
lins told him that what he heard Harrell say was qualified 
as stated by Harrell’s affidavit, ante; “if,” etc, and that if 
he had said otherwise he would go and correct it, that he 
did go next day, but said McCall had the affidavit and was 
out of the way. 

Mrs. Rainey, by another affidavit, said that all she heard 
Harrell say was, if reports were true and Hunter was guilty, 
he ought to be hung. Dunn affirmed denying the assertion 
as to him, made by Timothy Collins, and stated the same 
substantially as did Harrell as to the uncles keeping them 
from conferring with the boy. 

The Court refused a new trial and sentenced defendant to 
be hung. Error is assigned on each of said grounds in the 
new trial. 


(Nore.— When the cause was called here it was ascertained 
that several affidavits and the articles from the Quitman 
Banner, were not in the bill of exceptions. By consent the 
Court allowed them put in here.) 


Hansevt & HaAnseEtt, J. L. Sewarp, W. C. McCatt, 
E. R. HArpen, A. T. McIntyre, for plaintiff in error, 
As to venue: Revised Code, sections 4593, 4966, 5201; 
Acts of 1868, 133. As to the sayings of Jesse Hunter, 
rumors, ete.: Revised Code, sections 3717, 3729; 31 Geor- 
gia Reports, 424, 470; 29th, 431; 1 Phil. on Ev., top page 
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233; 11 Georgia Reports, 233; Roscoe, 23. As to sustain- 
ing impeached witness: 16 Georgia Reports, 200; 17th, 
482. If charge wrong, new trial: 25 Georgia Reports, 
184; 30th, 102; Code, section 425; 38 Georgia Reports, 
441, 509, ete.; Code, section 3664; 14 Georgia Reports, 
137, 216; 17th, 399, 415. As to the juror, Harrell: 9 
Georgia Reports, 121, 129; 31st, 191. Maxwell impeached 
himself, and verdict is wrong: 23 Georgia Reports, 297, 
576. Circumstantial evidence: 34 Georgia Reponts, 342. 
Either ground too weak, take all: 20 Georgia Reports, 
528 ; 33d, 571. 


W. B. BENNETT, Solicitor General; H. G. Turner, for 
the State. Verdict supported by evidence: 28 Georgia 
Reports, 192, 484. As to change of venue and jury: 24 
Georgia Reports, 286; 14th, 14. Judge as trior decides 
finally: 22 Georgia Reports, 545; 23d, 62. As to sus- 
taining Maxwell: 1 Gr. Ev., sections 461, 462, 464, 469; 


20 Georgia Reports, 264; 16th, 202; Code, section 5718. 
As to rumor of Alexander’s marriage: 1 Gr. Ev., sections 
100, 123; 14 Georgia Reports, 55; 17th, 484. Motive of 
slayer: 5 Georgia Reports, 137; 10th, 55. Confessions, 
weight of: 17 Georgia Reports, 146; Code, section 3739; 
Gr. Ev., section 49; 36 Georgia Reports, 473, section 5; 
27th, 696, section 4, 5; 12th, 148, section 5. Erroneous 
charge ground for new trial under Act 1853-4: 17 Georgia 
Reports, 202, changed by the Revised Code. Bad charge not 
necessarily followed by new trial: 14 Georgia Reports, 55. 
As to charge as to commuting punishment, error was in de- 
fendant’s favor: 38 Georgia Reports, 571. As to jury read- 
ing the Banner: 37 Georgia Reports, 334; 21st, 225; 22d, 
556, 557 ; 23d, 225; 26th, 601; 27th, 294; 34th, 325; 39th, 
125. As to sayings of juror, Harrell: 15 Ga. R., 223, 241; 
24th, 286; 14th, 713. Counsel knowing the jury had Ban- 
ner waived it by silence: 28 Georgia Reports, 442; 23d, 
57; 9th, 125; 33d, 101; 27th, 294; 26th, 601; 28th, 581; 
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36th, 345; 37th, 334; 38th, 69. Presumption in favor of 
Court below: 22 Georgia Reports, 194. Verdict must 
stand unless shockingly wrong: 26 Georgia Reports, 276 ; 
35th, 81; 38th, 506, 587; 18th, 346; 28th, 67, 194; 33d, 
136, 268; 2d, 183; 10th, 524. 


LocHRANE, Chief Justice. 


1. T'ris was an indictment from Brooks Superior Court. 
Preliminary to the trial a motion was made to change the 
venue, which was overruled by the Court, and this is the 
first ground of error assigned. This motion was predicated 
upon the affidavit of the defendant, in which he alleges that 
upon the ground of excitement and prejudice, he could not 
obtain a fair trial in the county of Brooks. The Constitu- 
tion of 1868, Code, section 5102, declares that criminal cases 
shall be tried in the county where the crime was committed, 
except cases in the Superior Courts where the presiding 
Judge is satisfied that an impartial jury cannot be obtained 
in such county. The law is silent as to the mode of ascer- 
taining, by the presiding Judge, the fact upon which this 
judicial discretion is to be exercised. The presiding Judge 
must be satisfied, and inasmuch as this question has been 
the ‘subject matter of grave forensic disputation, we feel 
invoked to express our opinion. We premise by saying, 
that we do not think the affidavit of the defendant as to the 
existence of excitement and prejudice against him ought to 
be sufficient to invoke a change of venue. It is but natural 
that a community of peaceful citizens, attached to law and 
the good order of society, would feel the shock produced by 
a great crime, and exhibit towards the criminal some of that 
natural and healthy dislike, which he would more aptly 
term excitement and prejudice. It is only in such cases 
where such a community have given utterance to their 
feelings by prejudging the case, and an upheaval of popular 
indignation has shaken the sober convictions of the people, 
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so as to include within its influence those who are otherwise 
qualified as jurors, and exclude the idea of a fair and impar- 
tial trial, that the Court would be properly informed, so as 
to be justified in changing the venue. 

Such an exercise of power was not, in our opinion, dele- 
gated by the Constitution as comprehends its capricious 
exercise, but only in cases where the facts are developed by 
the strongest proof. And while we do not lay it down as a 
legal rule that the Judge should first try to obtain a jury by 
the ordinary process of the Court, before changing the venue, 
still we are clear in the opinion that, perhaps, this is the 
most satisfactory test, and the one most in consonance with 
the provisions of the legal interpretation of the Constitution. 
And in the case at bar, we concur with our Brother Alexan- 
der in the mode and manner in which he exercised this 
judicial duty, and affirm his judgment upon this point. 

2 and 3. The second ground which we will review, is in re- 
lation to the admission of the sayings of Sampson Maxwell, 
one of the witnesses for the State. It appeared, on the exam- 
ination of this witness, that at the time of the homicide, he 
was one of the servants of the accused, and on the trial before 
the inquest, had given in evidence statements contradictory 
of that which he was then giving. Upon cross-examination 
as to this fact, in which he admitted this contradiction and 
inconsistency, he gave as a reason that he was afraid of the 
defendant, who, on the night of the homicide, had told him 
he would be in danger if he ever said anything about his 
shooting the gun; and also what he had stated to Jesse 
Hunter, brother of the accused, and his reply, to “ keep that 
to yourself till the judgment day ;” also, in admitting the 
testimony of Turner, as to the conduct and appearance of 
Sampson Maxwell on the previous examination, and also 
allowing evidence as to rumors in the neighborhood relative 
to the marriage of Miss Gaulding and deceased. 

It was urged by counsel for the accused, that the above evi- 
dence ought to have been rejected, upon the ground, first, that 
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it was hearsay, and that it was illegal to admit evidence to 
sustain a State’s witness, and that before he was impeached 
by the witness of the defense the rumors were not admissible 
under the facts in this case. 

We propose briefly to glance at the character of this evi- 
dence and the conduct of the parties, before reviewing the 
question of the admissibility of this evidence : 

It appears that the accused was a rejected suitor of Miss 
Gaulding, and that Alexander, the deceased, was an accepted 
suitor. On the night of the homicide the prisoner passed by 
Captain Gaulding’s gate, in returning from Colonel Jones’ to 
his own house, and there saw the horse of Alexander, hitched 
or standing. Immediately on his return home, he cleaned 
out and loaded his gun with buckshot, hurrying supper, and 
went out with the gun. Ata point between his own house 
and Captain Gaulding’s, some half way, a gun was fired, and 
soon thereafter the horse of Alexander galloped by the gate 
of Hunter. In a short time Hunter returned through the 
fields to his own house, with his gun, and met Sampson Max- 
well in the yard and a conversation took place, about which 
he testified. A company of serenaders returning from 
Captain Gaulding’s found the dead body of Alexander on 
the road. They came on to prisoner’s house, finding him up 
and they told him that they had found Mr. Alexander dead. 
The prisoner went to where Alexander was lying, having a 
lamp, but sat down with some others and waited the arrival 
of Captain Gaulding, apparently as if he did not know who 
it was. Before any accusation was made against him, he 
consulted with Colonel Jones about making his escape, and 
sent a party to Maxwell to see what he would swear. The 
day before the homicide he had a conversation relative to the 
marriage of Miss Gaulding and Alexander, and there was 
also evidence of some bad feeling existing between Hunter 
and Alexander, on account of the marriage, and evidence of 
some private conversations between himself and Maxwell. 


VoL, xLI1I—33, 
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Upon his trial for this homicide, the testimony of Maxwell 
in the manner stated was drawn out. 

We think there was noerror in the Court, under the facts, 
in admitting the evidence. The attempt of the defendant, 
by cross-examination, was to impeach the witness in showing 
his contradictory statements, and he was entitled to give a 
reason for these contradictory statements elicited by cross- 
examination, by showing that he was in fear at the time 
that he uttered them. And the evidence of Captain Turner 
was properly admitted to show any facts or appearances upon 
that examination which went to show the witness was labor- 
ing under fear. And it was equally his right to show 
similar statements made by him previous to his relation to 
the prosecution, which would go to show the truth of his 
testimony: Greenleaf on Evidence, 1 volume, 469. And 
the fact that there was a rumor of the approaching marriage 
of the deceased to Miss Gaulding, was properly admitted as 
a circumstance in the case, for the purpose of showing motive 
upon the part of the accused, especially as the rumor was 
brought directly home to him, and conversations growing 
out of this, exhibited on his part towards Alexander an un- 
friendly feeling. It was immaterial, in fact, whether the 
marriage was approaching or not. 

We do not deem it necessary to multiply authority upon 
these propositions. They stand out under the rules of law, 
commonly recognized and supported by the opinion of 
publicists and the adjudication of Courts; and looking to 
the facts of the case, were material to the elucidation of the 
truth. The various springs by which human motives are 
supplied, are frequently difficult to trace, but perhaps none 
are more difficult than those having their fountain head in 
envies and jealousies which agitate the human heart. The 
unfortunate prisoner, from this record, seemed to mark with 
more than ordinary prejudice, the man to whom he may 
have attributed his defeat, in the accomplishment of what he 
regarded the object of his domestic happiness. He evidently 
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cherished toward him, from the proof in this case, an ani- 
mosity kindled out of the embers of his own disappointment, 
and by utterances of vindictive feelings, which he could not 
suppress, warmed into life the suspicion against himself 
before it found existence elsewhere. Its picture became so 
vivid on his immagination as to induce him to seek the 
advice of Colonel Jones about flying from it before it had 
been felt or expressed by others. In the administration of 
the criminal law, any fact shedding light upon the motives 
of the transaction will not be excluded from the considera- 
tion of the jury, whether it goes to the attestation of innocence, 
or points to the perpetrator of the crime. 

Again, complaint is made that in as much as no evidence 
was introduced by “the defense, this evidence was improperly 
admitted to sustain the witness for the prosecution. It is 
not necessary to await the admission of evidence of the 
witnesses for the defense, to support the witness for the State, 
by the admission of material evidence supporting them, as to 
the truth of their testimony, and this is especially true from 
the fact that the defense may introduce no testimony. 

4, During the argument counsel insisted upon the author- 
ity in 17 Georgia, that confessions were the highest species 
of evidence, while the counsel for the defense, under the au- 
thority of the Code, section 3739, insisted they were not. 
The Court was requested by defendant’s counsel to charge 
that confessions were the highest evidence, which he declined, 
and charged the jury in the language of the Code. 

We see no error in the charge made by the Judge, under 
the laws of this State. He charged the jury what the law 
was, and it was not his duty to have intimated to them its 
effect or to have graded its influence upon their verdict by 
any classification. 

It is alleged as error that the Judge charged the jury un- 
der the general rule to reconcile the testimony, and the ground 
of complaint is, that this rule does not apply to cases where 
the evidence is only introduced by the State. We hold the 
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rule is equally applicable, whether there be evidence by the 
defense or not. The rule in relation to evidence is without 
exception. 

5. Another ground of error complained of is, that the 
Court charged the jury in this case in relation to circumstan- 
tial evidence. In the view we take of the case under the 
facts proven, the charge of the Judge below on this subject 
was not only correct, but proper. 

6. In relation to a portion of the jury before the comple- 
tion of the pannel reading the “ Quitman Banner,” it appears 
that this newspaper contained no portion of the testimony, 
either for or against the prisoner, but contained a diatribe 
against one of the counsel of the accused for a speech made 
on the motion to change the venue. It is difficult to draw 
any line sufficiently well marked to constitute a rule upon 
this subject, and we can readily appreciate the propriety of 
keeping the jury, from the moment they are sworn in chief} 
away from all influences and communications which might, 
in the most remote degree, influence their verdict ; but we are 
not prepared to say that the reading of a mere newspaper 
under the circumstances, being known to the counsel of the 
accused, not excepted to by him, then and there, and trans- 
piring in open Court, would constitute a ground of error 
sufficient to set aside a verdict. On the contrary, we hold 
that it would not. 

7. Another ground of complaint is in relation to the com- 
petency of the juror, Harrell. We have examined the evi- 
dence by affidavits, inculpatory and exculpatory, and are 
clearly of the opinion that he was a qualified juror, and sus- 
tain the ruling of our brother below, whose pertinent and 
able opinion embraced in this record entitles it to great weight 
with this Court. 

8. In view of the whole case we are satisfied that the ver- 
dict of the jury is sustained by the evidence, and therefore 
affirm the judgment refusing a new trial. 

Judgment affirmed. 
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CHARLES L. MATHEWS ef al., vs. CATHERINE CASTLE- 
BERRY. Ejectment, from Clay. 


LocHRANE, Chief Justice. 


. Where, upon the trial of an issue formed under section 2670 of the Code, 
relative to the genuineness of a deed, the instrument put in issue was 
over thirty years old at the time of the trial, and came from the proper 
custody, and with possession under it, and bearing upon its face marks 
of genuineness : 

Held, That such instrument proved itself, and did not need evidence of 
its execution, and the issue provided by such section of the Code did 
not apply to such instrument, and the verdict of the jury sustaining it 
was in accordance with law. 

2. When after the finding of such issue the case proceeded to the jury, 
and the defendant showed his purchase in 1850 and his deed, and that 
he went into possession in the year 1851, and had exercised such acts 
of dominion over it as are usual by the owners of land, by cutting tim- 
ber off it, and cultivating it, and by making valuable improvements on 
it in 1856, and living upon it until his death, in 1863: 

Held, That the proof of possession was sufficient to sustain the verdict 
of the jury for the defendant, setting up such statutory title with claim 
of right. 


(The above head notes belong on page 346.) 


Seymour, JoHnson & Company, plaintiffs in error, vs. 
JAMES M, Coss, defendant in error. 


A suit was instituted by the plaintiffs against the defendants, on an 
account, alleging that the defendants were partners, and in the progress 
of the trial evidence was introduced for and against the existence of 
the partnership without objection, and on the argument of the case 
before the jury, the point was made that no plea had been filed denying 
the partnership; whereupon the Court allowed the defendant, at that 
stage of the case, to file his plea under oath, denying the partnership. 
The counsel for plaintiffs claimed a continuance of the case, on the 
ground of surprise, which was overruled by the Court. The plaintiffs 
then offered to introduce witnesses, then in Court, to deny the truth of 
defendants plea and to prove the existence of the partnership as alleged 
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in their declaration, which the Court refused to allow them to do; 
whereupon the plaintiffs excepted, and also excepted to the admission 
in evidence of a written agreement to submit certain matters in con- 
troversy between the parties to arbitration: 

Held, thet the plaintiffs had the legal right to have requested the Court 
to charge the jury, that if the defendants were sued as partners, the 
partnership need not be proved, unless denied by the defendants, on 
oath, when no such plea denying the partnership on oath had been 
filed. When the Court allowed that plea to be filed by he defen- 
dant, it materially altered and changed the legal status of the case 
before the Court and jury, so far as the defendant’s liability as partner 
was concerned, and if the plaintiffs were not, in the discretion of the 
Court, entitled to a contiuance on the ground of surprise, they certainly 
were entitled to introduce evidence then in Court, to controvert the 
defendant’s plea, which evidence was not necessary to be introduced 
to entitle the plaintiffs to recover against the alleged partnership, until 
the plea was allowed to be filed by the Court. 

Held, further, that the written agreement to submit certain matters in 
controversy between the parties, without more, was irrelevant and 
improperly admitted as evidence to the jury. 


Evidence. Pleading. Amendment. Continuance. Be- 
fore Judge CLarK. Sumter Superior Court. April Term, 
1871. 


Seymour, Johnson & Company sued Seth K. Taylor & 
John M. Cobb, as partners under the firm name of John M. 
Cobb, upon an account for goods sold to them on the 22d of 
December, 1866. Taylor pleaded the general issue. At the 
trial Cobb testified that the account was just, and that he and 
Taylor were partners when the goods were bought, and that 
they were bought for the benefit of the firm. ‘Taylor testi- 
fied that he and Cobb never were partners, but that when 
Cobb closed business he let him (Taylor) take the goods then 
on hand, to pay what Cobb owed Taylor. In rebuttal, Cobb 
testified that these goods, on the 26th of December, were sold 
to Hooks & Rumph, by Taylor’s direction, and that they 
gave Taylor their note therefor. In surrebuttal, Taylor 
offered in evidence a writing whereby, on the Ist of March, 
1867, plaintiff and himself agreed to submit to certain arbi- 
trators, whether Taylor should pay the account, or any part 
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thereof, with no offer to show that any proceedings were had 
under such agreement. The Court allowed the paper read 
in evidence, over plaintift’s objection. During the argument 
by Taylor’s attorney, he moved to amend by pleading that 
there never was such a partnership ascharged. This amend- 
ment was allowed to be made over plaintiff’s objection. 
When this amendment was filed plaintiff’s counsel moved to 
continue the cause, because he was surprised by the amend- 
ment and wished to get evidence to show that there was such 
a partnership. The Court refused the continuance. Plaintiff’s 
counsel then proposed to introduce evidence to show that 
there was such a partnership, but the Court would not allow 
him to do so. The jury found for the defendant. 

Plaintiffs say the Court erred in allowing said writing to 
be used as evidence; in allowing the plea amended; in re- 
fusing the continuance, and in refusing to allow them to in- 
troduce evidence after the plea was so amended. 

N. A. Sarru, for plaintiff in error, said writing irrelevant : 
Code, section 3703. The plea was in abatement and came 
too late: Code, section 1888; 3 Bl. Com., 301; Code, section 
3404. Continuance should have been allowed: Code, sec- 
tion 3470. 


C. T. Goons, for defendant. 

WaRNER, Judge. 

On the statement of facts disclosed in the record, let the 
judgment of the Court below in this case be reversed. 


Aaron L. RED, plaintiff in error, vs Wit~t1AM Gopwin, 
defendant in error. 


Where A and B, being partners, executed a mortgage in the partnership 
name upon all the partnership property to A, one of the partners, and 
A transferred the mortgage to R, the plaintiff in error, who was pro- 
ceeding to foreclose the same on the individual property of B, the other 
partner, and upon the trial the Court ruled out the mortgage as evi- 
dence and a verdict was taken for B: 
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Held, That individual property is not embraced by a mortgage executed 
by partners on their property, except it is specifically set forth and 
described, and that the Court committed no error in its holding under 
the facts of this case. 

Evidence. Mortgages. Before Judge Srrozrer. Dough- 
erty Superior Court. December Term, 1870. 

Kendrick and Godwin contracted with one of its mem- 
bers, that in consideration of his advancing to the firm certain 
money to carry on their farm, he should have control of the 
crops for reimbursement, and “a lien upon the entire estate ” 
of the firm, and under this written agreement he advanced 
$5,000 00, and took the firm note, payable to himself. Sub- 
sequently Reid, as transferee of said note and mortgage filed 
a rule nisi to foreclose the mortgage upon certain lands speci- 
fied in the rule (but not in the mortgage) as the property of 
Godwin. 

Godwin objected to the foreclosure upon the grounds that 
he was adjudged a bankrupt, and therefore Reid could not sue 
him, because the note was discharged ; because the firm could 
not make a mortgage to one of its members; because the 
said land was not covered, by terms or intention, by said 
mortgage, and last, because the land, in the rule specified, is 
not a part of his estate. 

When the cause was to be tried and plaintiff tendered the 
mortgage in evidence, it was objected to upon the ground that 
it was irrelevant to the case made by the rule, and the Court 
rejected it. This is assigned as error. 


Hines & Hosss, for plaintiff in error. 
D. H. Pops, for defendant. 


LocHRANE, Chief Justice. 
The question in this case arises upon proceedings institu- 
ted to foreclose a mortgage under the following statement of 


facts : 
In March, 1867, Kendrick and Godwin, planters in Dough- 


erty county, entered in their copartnership name, into a con- 
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tract with Kendrick, one of the said partners, in his individ- 
ual capacity, by which he was to advance to the copartner- 
ship plantation supplies, and to secure him for such advances 
this mortgage was executed, by which the crops were pledged, 
and in case of their failure to meet the liability, then the en- 
tire estate of the parties of the second part were bound for 
the fulfillment of the same. Kendrick assigned this mort- 
gage to Reid, the plaintiff in error, who proceeded by rule 
to foreclose it upon the lands of Godwin, not specified in the 
mortgage, and which were his individual property. The 
Court below held that unless the lots were specifically men- 
tioned in the mortgage, it would not go to the jury, who 
had been empanneled to try the issue of facts in this case 
and they, in pursuance of such ruling by the Court, found for 
the defendant. And this is the judgment of the Court 
brought before us for review. 

Under the facts of this case we are satisfied that a mort- 
gage made by copartners includes only their partnership 


property, and cannot be foreclosed as against the individual 
property of either of the partners, unless specifically men- 
tioned therein. 

Judgment affirmed. 


- 


JOHN G. Tyus, plaintiff in error, vs. Y. G. Rust, defend- 
ant in error. 


This was an action brought by the plaintiff against the defendant, as a 
warehouseman, to recovey the value of fifty-two bales of cotton, which 
the plaintiff alleges were sold and converted by the defentiant contrary 
to his instructions, and without his authority. The evidence on this 
main point in the case was conflicting. The jury found a verdict for 
the defendant, and the plaintiff made a motion for a new trial on sev- 
eral grounds, which was overruled by the Court, and the defendant 
excepted : 

Held, That taking the whole charge of the Court to the jury as to the 
defendant’s liabilty under the law applicable to the facts of the case, 
as disclosed by the record, there was no error in that charge: 

Held further, That although there may have been a preponderance of 
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evidence on the part of the plaintiff, still, it was a question for the 
jury to determine as to the credibility and weight which they would 
give to the evidence of the respective witnesses sworn in the case, and 
there being sufficient evidence to sustain the verdict, this Court will 
not disturb it. This is a Court alone for the correction of legal errors, 
and it will not usurp the functions of the juries of the country, in de- 
ciding upon the weight and credit to which the testimony of witnesses, 
sworn on the trial, are entitled to receive in determining questions of 
fact, when no rule of law has been violated ; and this we have earnestly 
endeavored to impress on the minds of parties and their counsel, by 
the repeated rulings of the Court. 


Bailment. Evidence, ete. Warehousemen. Factors. Before 
Judge Harrett. Dougherty Superior Court. March, 
1871. 


Tyus brought trover against Rust for certain bales of cot- 
ton. On the trial the following facts appeared, about which 
there was no controversy. Sims & Rust were warehousemen 
and commission merchants, and had usually sold Tyus’ cot- 


ton for him. In the winter of 1862-3, Tyus was moving 
from the county, and delivered said cotton to them and took 
their warehouse receipt therefor, in which it was stated that 
the cotton was “ subject to this receipt or his order, on pay- 
ing customafy charges and all advances.” They then let Ty- 
us have $1,000 00. One Collins was present when the cot- 
ton was delivered and the money taken. Cotton was then 
worth fourteen cents per pound; Tyus said he would not 
sell till he could get eighteen cents per pound, and Sims & 
Rust did sell it in March 1863, for nineteen and half cents 
per pound. Sims died. Tyus demanded this cotton from 
Rust, and, 6n his failure to deliver it, sued him. 

Collins testified that Tyus told Rust that he did not wish 
to sell because cotton was too low, but wanted $1,000 00, 
and would leave Collins as his agent, and if Rust needed the 
$1,000 00 before the cotton was sold to let him know and 
he would repay it, even if it rendered a sale of the cotton 
necessary ; he did not hear Tyus authorize Rust to sell the 
cotton, but did hear him tell Rust that he, Collins, was his 
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agent to control the cotton. Tyus told Collins to sell if he 
could get eighteen cents per pound, and Collins did try to 
sell at that price, but failed. 

Tyrus testified that he told Rust that he wished to store 
his cotton, as he was leaving the county. He said when he 
got the $1,000 00 it was not as an advance on the cotton, 
but was borrowed by his telling Rust that Collins would sell 
Tyus’ corn and repay it and if Collins failed and Rust 
needed the money and would notify him he would repay him, 
even if he had to sell cotton. He said Collins heard all 
this. At the time of storing he owed Sims & Rust $300 00. 
Further, he said that in May, 1863, Collins tendered Rust 
the $1,000 00, and demanded the cotton, but he said Tyus 
owed him nothing, but that he had a balance due Tyus, and 
that he could not deliver because of said sale. But he said 
Rust admitted he had no authority to sell. 

Rust testified that Tyus told him to sell his cotton at 
eighteen cents, and got an advance of $1,000 00 on it; all 
said and done in presence of Collins, and Rust understood 
that Collins was only authorized to receive proceeds when 
the sale might occur. He did not sell to pay said advance, 
but in obedience to said instructions. He denied that any 
offer had been made of storage, or advances or other thing 
before this suit was brought, and denied that anything was 
said about selling corn to pay the $1,000 00. 

For requests to charge, and the charge as given, see the 
motion for new trial. There was a verdict for defendant. 
Plaintiff moved for a new trial upon the following grounds : 

ist. That the Court erred in charging the jury that be- 
fore plaintiff could recover he must show that he paid the 
charges for storage and advances, or tendered the money for 
said charges and advances. 

2d. That the Court erred in charging the jury that if the 
defendant received the cotton as a warehouseman, or as a 
factor and commission merchant, or as a special bailee, he 
was entitled to retain the same until the charges which had 
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accrued thereon, up to the time of the demand, were paid or 
tendered by plaintiffs. 

3. That the Court erred in charging the jury under the 
facts in this case, that if the cotton in dispute was delivered 
to defendant as a warehouseman, he had no right to sell it, 
but if it was delivered to defendant asa factor, he had a right 
to sell the cotton to cover the charges and advances, without 
charging that his right to sell was only to sell enough of the 
cotton to pay the charges and advances, and before doing 
this it was his, defendant’s, duty to notify plaintiff of his 
demands for charges and advances and that, unless they were 
paid, he should be compelled to reimburse himself by a sale 
of a sufficient portion of the cotton. 

4. That the Court erred in charging the jury, as requested 
by counsel for defendant, that the plaintiff is not entitled to 
recover the cotton from the defendant, or any other thing in 
lieu thereof by way of daraages—if at the time of the com- 
mencement of this suit, there were any sum or sums due 
defendant for advances made by Sims & Rust to said plaintiff, 
or for expenses and storage on said cotton, unless the plain- 
tiff had, prior to the commencement of said suit, paid said 
amounts, or offered to do so, unless he converted said cotton 
without or against instructions from the plaintiff. 

5. The Court erred in refusing to give the following 
charge as requested by plaintiff’s counsel, but in qualifying 
the same as follows: (Charge requested.) “If they, the 
jury, believe from the evidence that plaintiff delivered the 
cotton (the cotton sued for) for storage, and not for sale, they 
must find for plaintiff.” (Qualified by the Judge.) “If, at 
the time plaintiff demanded the cotton, he paid the account 
of charges, or tendered them.” 

6. The jury found contrary to the charge of the Court. 
The Court charged the jury that it made no difference in 
what capacity the defendant received the cotton, whether as 
warehouseman, commission merchant, factor or special bailee, 
if he disobeyed the instructions of Tyus, the plaintiff, and 
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sold the cotton, and converted the proceeds to his own use, 
(whether Tyus had paid said charges or not) he is liable, and 
they should find in favor of plaintiff. 

7. The jury found contrary to the following charges re- 
quested by plaintiff and given by the Court: 1. A delivery 
of cotton to a warehouseman gives the warehouseman no 
authority to sell, unless specially authorized todo so, 2. If 
Tyus empowered Collins, in the presence of Rust, to sell the 
cotton, that was no authority to Rust tosell. 3. If the receipts 
do not contain authority to sell, then the defendant must prove 
an authority by plaintiff to defendant, tosell. 4. A power 
given to Collins to sell, is not sufficient to authorize asale by 
Rust. 5. A factor has no power to sell without authority of 
his principal, unless it is for the purpose of covering advances 
or charges, and then only a sufficiency to cover such advances. 
6. If at the time of the deposit of said cotton, Tyus borrowed 
$1,000 00 from Rust, and it was. not connected with the 
cotton, but an independent contract, Rust had no lien upon 
the cotton for its payment. 7. If a warehouseman has a 
lien for advances made, then he can only sell such portion of 
the goods as will satisfy his advance, and no more ; but if he 
should sell the whole amount of the goods, then it is a tres- 
pass ab initio, and he cannot set up the advancement as an 
excuse for a non delivery of the goods. 8. If Rust sold the 
cotton without instructions from his principal, he did so at 
his peril, and he is liable to the plaintiff, whether he made a 
mistake mala fide or bona fide. 9. The measure of damages 
is the highest price of such cottons in the Albany market 
since conversion and up to the time of suit. (See Code, 
3010.) 

8. That the jury found contrary to the charge of the Court 
in this—the Court charged that if Rust sold the cotton un- 
der the instructions of Tyus, they should find for defen- 
dant, but if, without or against instructions, they should find 
for plaintiff. 

9. The defendant’s counsel requested the Court to charge, 
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that, while the jury are at liberty, under the law, to disre- 
gard the testimony of either of the parties, or to believe the 
one and not the other, yet they cannot so regard or treat the 
testimony of a disinterested witness or third person, and if 
the testimony of either of the parties is sustained and corrobor- 
ated by the evidence of such person and disinterested witness, 
and the testimony of the other is in conflict with the evidence 
of such third person, then the jury should give credit to the 
testimony of such of the parties as should be sustained and 
corroborated rather than to the other in conflict with such 
disinterested witness, which charge the Court gave with the 
following qualifications : 

“ That the jury must look to the circumstances and interest 
of all the witnesses, and decide upon the weight of testimony 
according to the conviction of their judgments upon a con- 
sideration of the whole evidence.” 

And the jury found contrary to said charge, as the testimony 
of Collins contradicted the testimony of Rust, and sustains 
and corroborates that of Tyus. 

10. Because the Court erred in permitting Y. G. Rust to 
prove, by his own oath, over the objection of plaintiff’s 
counsel, that at the time of the deposit of the cotton and 
contemporaneous with the receipt, plaintiff directed him, 
defendant, to sell the cotton. To which evidence plain- 
tiff objected. st. Because it varied and contradicted the 
receipt. 2d. Because the warehouse receipt was a contract 
in writing, and all negotiations were merged in the receipt, 
and could not be introduced to vary, add to, or contradict 
said contract—which objection the Court overruled, and 
admitted the evidence. 

11. Because the jury found contrary to the charge of the 
Court, contrary to the evidence, and the weight of evidence, 
contrary to law, in violation of law, and without law or 



































evidence. 
The Court refused a new trial, and that is assigned as 
error. (The judge certified that charge numbers one and 
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two are to be taken in connection with the last clause of 
number four and the charge specified in number six.) 


WituraM E. Suira; H. Moreay, for plaintiff in error. 
Vason & Davis; R. F. Lyon, for defendant. 


WARNER, Judge. 


Let the judgment of the Court below overruling the mo- 
tion for a new trial in this case be affirmed. 


CaRo.LinE M. KELLY, by next friend, plaintiff in error, vs, 
E. B. Tate, administrator, defendant in error. 

Where the bill shows the Act of the Legislature changing county lines 
had placed the land in controversy within a different county from that 
in which the suit respecting the title thereto was tried, and the judg- 
ment obtained thereon in such county is about being enforced by the 
eviction of the parties, and this bill was filed to pray the interposition 
of a Court of equity by injunction to restrain such eviction, and the 
Court refused the injunction: 

Held, That this was error. The Act changing the county lines deprived 
the Court trying the case of any jurisdiction in the premises, and the 
process of the Court under it ought not to be enforced. 


Ejectment. Jurisdiction. Void judgment. Before Judge 
CLARK. Macon county. Chambers, July, 1871. 


Tate brought ejectment against Abner Kelly for a lot of 
land in Sumter county. Pending this action the lot was cut 
off from Sumter and made part of Macon county, by the 
General Assembly. No notice was taken of this, as appears ; 
the cause was tried and the jury found for Tate. When the 
sheriff was about to evict Abner Kelly, pursuant to said 
judgment, his wife, by him as her next friend, filed her bill 
for injunction. 

She averred that said judgment was void for want of ju- 
risdiction, because of the facts aforesaid. Further she aver- 
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red that she was not a party to said judgment, and therefore 
not bound by it. To show her interest in the land she stated 
certain facts going to show that said land was her’s when she 
married Kelly, which marriage was since the Act of 1866, 
making property owned by the wife, prior to marriage, her 
separate estate, notwithstanding coverture. These specifica- 
tions are not material, as the judgment of the Court is put 
upon the ground of jurisdiction alone. Notwithstanding the 
said Act changing the county in which this land was, and the 
other averments in the bill, the Chancellor refused the in- 
junction, and that is assigned as error. 


JoHN R. WorrR1L1, J. A. ANSLEY, by A. W. HammMonp 
& Son, for plaintiff in error. As to jurisdiction: Article 
5, section 12, division 7th Constitution of 1868; 10 Georgia 
Reports, 241; 9th, 130. 


C. T. Goong, for defendant. 
LocurAngE, Chief Justice. 


It appears from the record that the land in controversy 
had been, by an Act of the Legislature, placed in a different 
county from that in which the suit was instituted, and the 
trial of the right or titles thereto was had, and that a bill 
was filed to restrain the eviction upon the process founded on 
the judgment in such Court, and the Court refused to grant 
the injunction prayed. 

We reverse this judgment. or after the Act of the Legis- 
lature changed the territorial limits of the county, and the 
land, the subject of the suit, fell within a different county, 
the Court was deprived of all jurisdiction over the subject 
matter of the litigation, and upon these facts being shown, 
ouglit to have granted the injunction sought. 

Judgment reversed. 
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WiuraM A. Rawson, plaintiff in error, vs. WiLu1aM B. 
THORNTON, defendant in error. 


This was a bill filed by the complainant, against the defendant, to revive a 
dormant judgment, and to have a tract of land, covered by a home- 
stead, made subject thereto, for the payment of the purchase-money 
thereof. At the trial term of the case a motion was made to dismiss 
the bill, on the ground that there was no equity in it which would give 
to a Court of equity jurisdiction of the case. The Court sustained the 
motion and dismissed the bill; whereupon the complainant excepted. 

Held, That the allegations in the complainant's bill did not make such a 
case as would give to a Court of equity jurisdiction thereof, but on the 
contrary, his remedy in a Court of law was ample and complete, and 
that there was no error in dismissing the bill at the trial term of the 
case, for want of equitable jurisdiction in the Court. 


Homestead. Dormant judgments. Relief. Before Judge 
HarreEtu. Stewart Superior Court. April Term, 1871. 


Rawson’s bill against Thornton was as follows: On the 
10th of August, 1859, said Thornton bought of one Flowers, 
certain described land, giving therefor Thornton’s note for 
$813 00, due the 25th of December, 1859. In adue course 
of trade and for value, on the day first aforesaid, Flowers 
transferred said note to Rawson, indorsing the same. At 
April Term, 1861, of said Court, Rawson sued Thornton 
and Flowers on said note, and in October, 1861, had judg- 
ment against them, and fi. fa. issued 30th November, 1861. 
On the 15th of February, 1864, Rawson paid the clerk the 
costs due thereon, and onthe 5th of November, 1867, received 
$500 00 on the fi. fa. On the 25th of January, 1869, the 
Ji. fa. was levied on said land. Thornton made affidavit 
“that he desired to take the benefit of the remedy provided 
for in an Act of the Legislature of said State, passed in 1868, 
and known asan Act for the relief of debtors, and to author- 
ize the adjustment of debts upon principles of equity.” 
Receiving this affidavit, the sheriff would not sell said land, 
Subsequently Thornton applied for and had his homestead 


VoL, xLii—34, 
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set apart in said land. Flowers is dead, has no administra- 
tor, and it is supposed he never will have. 

He prayed that his judgment be revived, that said affidavit 
be set aside for want of conformity to the Relief Act of 1868, 
and that said land be declared subject to the payment of this 


jndgment. 
Thornton answered the bill. At the trial term his counsel 


demurred to the bill for want of equity, and moved to dismiss 
it. It was dismissed for want of equity. Error is assigned 
upon the ground that said demurrer came too late, and that 


the bill did contain equity. 


BEALL & Tucker for plaintiff in error. Demurrer must 
be at first term: R. Code, sections 4132, 4133; 1 Baleys Eq., 
section 187; 20th Ga. R., 379; 27th, 238. There is equity 
in the bill, Acts 1868, pg. 29, section 12; R. Code, section 
3030. Revival of judgments: Revised Code, sections 3545, 


2863. 


I. L. Wruperty; M. Gruuis, by H. FIevper, for de- 
fendant. 


WARNER, Judge. 


There was no error in the judgment of the Court below, 
in dismissing the complainant’s bill for want of equity on 
the statement of facts disclosed in the record. 

Let the judgment of the Court below be affirmed. 


JaMEs B. WALKER, plaintiff in error, vs. Wi~LrAM H. 
WHITEHEAD, defendant in error. 


1. Where the Court below dismissed a case under the provisions of the 
Act of 13th October, 1870, for failure to file the affidavit required, that 
the party had paid all legal taxes due and chargeable thereon : 

Held, That this provision of the Act of October, 1870, is constitutional, 
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and the Legislature of the State had the power under the Constitution, 
to pass such laws as was deemed essential to the public welfare and is 
the proper arbiter of the policy of such laws. And Courts have no 
right to restrain by construction, the power delegated by the people in 
convention, to the people’s representatives. 

2. Held again, That the duty to pay legal taxes due and chargeable upon 
property is one of the highest duties imposed by government upon its 
citizens, and it is not an impairment of the obligation of contracts for 
the State to require payment of such taxes due thereon and prescribe 
the mode by which such payment shall appear, before her Courts, with 
their process and powers, may be used to enforce such contracts. 

. Held again, That if the failure to pay legal taxes due the State or 
make affidavit that they have been paid, after six months has been 
granted by the Legislature for that purpose, works a failure of the 
remedy by law to enforce contracts, such failure of the remedy is the 
legitimate result of the failure of the party to pay his legal tax or 
comply with the laws of the State, and such failure of the remedy, so 
invoked by the party himself, is not an impairment of his obligation of 
contract. 


McCay, Judge, concurring: 


1. The Act of October 18th, 1870, requiring all legal, taxes then due to 
be paid upon debts contracted prior to June Ist, 1865, before any 
judgment shall be had, or any levy or sale made to recover the same, 
and requiring the dismissal of any pending suit upon such debts, if the 
plaintiff, within six months after the passage of the Act, fail to file an 
affidavit that such legal taxes have been paid, imposes no duty upon 
the plaintiff inconsistent with that clause of the Constitution of the 
United States prohibiting any State from passing any law impairing 
the obligation of contracts. 

2. The Act of October 13th, 1870, only requires the performance of a 
legal duty imposed by the laws of this State, at the date of the con- 
tract, which legal duty, if not performed at the time agreed by law, 
may, under section 866 of the Code, be performed at any time there- 
after. And it is clearly within the power of the Legislature to impose 
upon the suitors in its Courts the present performance of said duty as 
a condition precedent to the use of the powers and principles of the 
Court for the collection of the debt, upon which the duty arises. Such 
penalty is not for the past failure to pay, but for the refusal to perform 
a present and continuing duty. 


Warner, Judge, dissenting. 


Constitutional law. Relief Act of 1870. Before Judge 
Srrozier. Baker Superior Court. May Term, 1871. 
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In December, 1869, Walker sued Crutchfield on his prom- 
issory note for $7,219 47, dated on the 28th of March, 1864, 
and due on the 19th of March, 1865, on which $1,361 23 
was paid on the Ist of January, 1867, and $1,200 00 on the 
26th of November, 1868. At May Term, 1870, when the 
cause was called, defendant’s counsel moved to dismiss it be- 
cause the plaintiff had not filed an affidavit that he had paid 
all legal taxes, ete., as required by the Relief Act of 13th of 
October, 1870. Plaintiff’s counsel objected upon the ground 
that said Act was void because passed after the time allowed 
by the Constitution for a session of the General Assembly 
had passed, and because it was contrary to the Constitution 
of the United States, in that it impaired the obligation of 
the contract. Further, he proposed to show that no taxes 
were due on said paper, because Crutchfield was of doubtful 
solvency, and proposed then to pay the taxes. The Court 
held that, as the time for filing said affidavit was expired, no 
excuse would avail, and dismissed the cause. This is as- 


signed as error. 
Hines & Hosss, for plaintiff in error. 


Lyon, DEGRAFFENRIED & Irvin; W. A. HAwKrns, for 
defendant. 


LocHRANE, Chief Justice. 


The plaintiff brought his action against William H. 
Whitehead, in Baker Superior Court. When the case came 
on for trial, the Court dismissed the action, upon motion, 
upon the ground that the plaintiff had not filed his affidavit 
in relation to the payment of taxes, under the second section 
of the Act of October 13th, 1870, and granted an order 
dismissing said action, which is excepted to and forms the 
ground of objection in this case. It is contended that the 
Act in question is unconstitutional, upon the various grounds 
which have been argued and reargued before this Court, 
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until the path has become beaten down, and the general 
authorities familiar to every Court and every lawyer. In 
the view which we entertain of this case, it would be a waste 
of time to review the list of authorities which have been 
presented relative to the infringement or impairment of con- 
tracts. This question has been adjudicated under the previous 
Acts, so far as principle and analogy may render it applicable. 
But Ido not think that the case at bar involves any review 
of the principles of the decisions, The Legislature of Georgia 
has declared, by the Acts in question, that her Courts shall 
be closed to the inforcement of debts until the legal taxes, 
due thereon have been paid, and granted six months after 
the passage of such enactment, within which parties plain- 
tiff, designing to use the processes of Court, should conform 
to the legal requisition made upon them. Had the State of 
Georgia, through her Legislature, the constitutional power 
to pass this Act? If she had, then the question is settled. 
Before expressing an opinion upon this proposition, let us 
first see simply what the Act is. It requires a citizen or 
other party, before using the processes of her Courts, to pay 
all the legal taxes chargeable by law upon such claims. We 
need not discuss the power of the Legislature. _ Section 5th, 
Article III., of the Constitution of 1868, Code, 5145, declares 
“the General Assembly shall have power to make all laws 
and ordinances consistent with this Constitution, and not 
repugnant to the Constitution of the United States, which 
they shall deem necessary and proper for the welfare of the 
State.” This grant of power, delegated by the people in 
convention to the legislative branch of the government, is 
as broad as the limits of the State, and as comprehensive as 
the public interests or public welfare may demand. It isa 
right restrained by only two limitations: First, the Consti- 
tution of the State itself, and second, the Constitution of the 
United States. 

By reference to the Constitution of Georgia, the power of 
taxation is declared to exist over the whole State, and shall 
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be exercised by the General Assembly. The Constitution of 
the United States contains no inhibition upon this exercise 
of the sovereign power, but it is recognized ; nor indeed could 
it be, in any manner, impinged. If it be then a conceded 
right that the State has the power to impése taxes, it follows 
that she may, in the wisdom and the will of the constituted 
authorities, provide means for their collection, and impose 
penalties upon all who may fail in their compliance with her 
legitimate demands. And a power, therefore, to impose tax 
and collect the same, is one which can be questioned by no 
authority whatever. Nor is it in the province of Courts to 
pass upon the wisdom of legislative Acts, or restrain their 
inforcement, except there be clear violation of some consti- 
tutional provision. We then come to the Constitution of the 
United States. Article I., section 10, contains the limitation 
of the powers of the individual States, and which declares, 
among other things, “ no State shall pass any law impairing 
the obligation of contracts.” 

Does the Act in question fall within this Constitutional 
inhibition. The preamble to the Act declares its purpose to 
be “an Act to extend the lien of set-off and recoupment as 
against debts contracted before the first day of June, 1865, 
and to deny to such debts the aid of the Courts until the 
taxes thereon have been paid.” Thus it will be seen that 
the declared purpose of the Act is not to interfere with the 
contract, whatever it may be, or to impair its obligation, but 
is simply, in effect, to compel parties to pay their legal taxes 
chargeable by law or declare the same have been paid, before 
the Courts of Georgia will give the benefit of its processes 
and powers and the use of its legal officers to enforce the 
contract or obligation. But it may be said that this law is 
cunningly devised to accomplish a different result from that 
which the Legislature have declared ; because the right of 
a State Court to dismiss suits when the legal taxes have not 
been paid, as an original proposition will scarcely be ques- 
tioned. The United States has devised, in its wisdom, a 
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scheme of laws for the collection of taxes and contracts or 
obligations failing to bear upon their face the proper stamps 
attesting the payment of such tax upon promissory notes. 
Its Courts will not entertain jurisdiction of such notes, and 
such denial of the use of the Federal Courts, its processes, 
powers and officers is not considered an impairment of the 
obligation of the contract, but arises from the fault of the 
plaintiff in not affixing the evidence, in the manner prescribed 
by the laws of the United States, to the instrument. And 
this general principle may be broadly asserted, that the leg- 
islative power, State or National, has the right to prescribe, 
not only the rules of evidence in relation to the payment of 
such taxes, but to direct the dismissal of such suits as may 
fall within the rules of evidence thus prescribed. We are 
accustomed to take too limited a view of the great powers 
which are lodged in the legislative department of the Gov- 
ernment. While, in theory, the other departments, judicial 
and executive, may be co-ordinate, yet it is a fact, authenti- 
eated by history, that the people attach themselves to the 
Legislature as the fountain of power, whose right it is to di- 
rect the action and enlarge or limit the powers exercised by 
the others. The Supreme Court of the United States may 
adopt rules to-day which the legislative will to-morrow may 
revoke. And this Court, in its plenitude of power, is alike 
the subject of State legislation. And when the Legislature, 
by the Act of 1870, prescribes “that it shall be the duty of 
the plaintiff to file his affidavit that all legal taxes charge- 
able by law upon such debts or contracts have been duly paid 
or the income thereon for each year since the making of the 
same, and that he expects to prove the same upon the trial, 
and upon failure to file such affidavit said suit shall, on mo- 
tion, be dismissed,” it only laid down a rule of evidence in- 
cumbent on the plaintiff, the neglect of which accomplished 
the aim the law proclaimed in the dismissal of his action. 
And this rule is in consonance with other subject matters of 
legislation equally prescribed by the Legislature, equally im- 
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perative, equally arbitrary and equally disastrous, if not com- 
plied with. Case after case, involving great legal rights, a 
few Courts ago were dismissed by this Court for non-compli- 
ance with one of its rules, and to-day failure to file a bill of 
exceptions in proper form or in proper time, or to furnish the 
Court with copies or briefs would be visited with equally dis- 
astrous consequences. Mistakes of pleading or misconcep- 
tion of duty would entail the same result. In a word, the 
Legislature prescribes the machinery of the Courts, and when, 
in motion, they are governed by the arbitrary regulations of 
of the sovereign, as to the times of holding them, the mode 
and manner of bringing actions, the time within which they 
must be brought, the rules of evidence governing them, and 
the technicalities of form in which they must be presented. 
And we might here remark, as a part of the remedy not in- 
volving the obligation of the contract, great and substantial 
changes have been made in the judiciary system of our State 
which we recognize as beneficial in their operation and re- 
sults, since this class of contracts was entered into. Much 
has been said in the argument as to the character of this leg- 
islation as against the policy of the Federal Constitution, 
which we do not deem called upon to decide. By reference 
to the power of the General Assembly, we find that they are 
invested with power to make such laws as they deem neces- 
sary and proper for the welfare of the State. 

As to what should be to the welfare of the State, they are 
the exclusive judges. Nor is thisa new power found in the 
constitutional charter of 1868, but is found in her other 
Constitutions, and belongs to a series of legislative Acts, 
commencing with the great revolution through which she 
passed, and exhibiting in each successive legislation a design 
to protect the people in the little that had been left from the 
ravages of war, and equalize the disasters which fell so thick 
and heavy, after the storm had subsided. In its inception it 
was a question of proper and legitimate public policy for the 
Legislature to look over the wreck and ruin, the disasters 
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and devastations which had accrued, and interpose the leg- 
islative power against the exactions and cormorancy of some 
who, armed by the processes of the Courts and the machinery 
of her ministerial officers, would have plunged the unfortunate 
victims of the war still deeper in a sea of trouble. To legis- 
late for the public welfare, which was a constitutional duty 
of the Legislature, involved not only a dry administration 
of the legislative duty, but invoked their highest degree of 
statesmanship. With singular and felicitious unanimity, 
they and their successors have proudly endeavored to pre- 
serve the public welfare and protect the individual victims, 
and we see nothing in this last Act, now under review, more 
exceptional to the legitimate powers, exercised under the 
Constitution, than may be found in the legislation of the 
Ordinance of 1865, which has been held by this Court to be 
Constitutional. In Slaughter vs. Culpepper, 35 Georgia, 27, 
this Court, in construing the second section of the Ordinance 
of 1865, and in reply to the argument that this Ordinance was 


violative of that prohibition in the Constitution of the United 
States which forbids any State from passing any law impair- 
ing the obligation of contracts, said “we cannot think this 
clause of the Ordinance obnoxious to the objection ; it does 
no more really, than change a rule regulating the admission 


of testimony in Courts of law * ’ , ? ¥ 


Who is prepared to deny that the Legislature may not, at 
its discretion, alter and amend old rules of evidence and 
establish new? Who, that it may not obliterate all distine- 
tions which now characterize modes of procedure in Courts 
of law and Courts of equity, and to command, if they so 
enact, that the broad and liberal principles upon which 
justice is administered, on the equity side of our Superior 
Courts, shall apply to and control the verdicts of the juries 
on its law side?” And we may add, who is prepared to 
deny that the Legislature of the State of Georgia, within its 
legitimate power, may not demand the payment of legal 
taxes due to it, before its Courts shall be used for the enforce- 
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ment of such contracts upon which legal taxes are due and 
ehargeable, and to grant time within which such taxes shall 
be paid, and prescribe the mode by which such facts will 
appear? Back of 1865 we find the same principle of the 
public welfare finding its enactment in stay-laws and various 
other laws intended to protect the unfortunate debtor from 
the exigences by which he was surrounded, 

This series of legislative enactments have, from the com- 
mencement, no where purported to impair the obligation of 
contracts, but simply to add new rules of evidence by which 
the new defenses, growing out of the war and its concomi- 
tants, might be pleaded and established by proof. The 
condition in which the State was plunged after the war, 
invoked the same legislation for the public welfare which 
was so universally conceded to exist during the war. Every 
species of tangible property had mingled with the general 
ruin. Slavery, the- basis of nearly all credits, had been 
extinguished. Millions of dollars worth of other property 
had been destroyed. The production of cotton had been 
prohibited by law; the barns and smokehouses were made 
contributory to the Confederate commissary, and what was 
left from failure of transportation was consumed by exiles 
from the borders. The currency of the United States was 
prohibited circulation, and nothing was left untouched save 
the evidences of debt, which had been regarded worthless 
while the storm was raging, but came to life with the resto- 
ration of peace, and which, by legal enforcement, would have 
left the State a republic of paupers. We think that the 
legislation was not only proper, but demanded by the public 
welfare, and exhibited the wisdom of the Legislature, and 
should be sustained by the Court in all its efforts, in the 
granting of remedies to protect the people from overwhelming 
ruin, And, except constrained by the most imperative duty 
to restrict its exercise by the constitutional prohibition of 
the United States referred to, it should be, on grounds of 
constitutional right and policy, sustained. And in the case 
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at bar, we have no doubt of the right of the Legislature to 
deny processes and powers of its own Courts to all parties 
who have failed to pay the legal taxes due and chargeable, 
and have failed to comply with the rules of evidence pre- 
scribed by the Legislature in filing affidavits, in conformity 
to the second section of the Act of October 13th, 1870, and 
affirm the judgment of the Court below in dismissing such 
action upon such grounds. There was no other mode pre- 
scribed to bring up the issue. The requisition of the 
Legislature was legal under our Code. 

These defaulting taxes ought to have been paid to the 
Comptroller General, and the party should have made affi- 
davit as prescribed by thestatute, and upon his failure to do 
so and filing an affidavit to that effect, in terms of the Act, 
it was the duty of the Court to have dismissed his case. 

Nothing can be clearer than the fact recognized by the 
Legislature, that the contract subsisting between the parties 
shall remain untouched. There is not a word of the Act im- 
pairing the contract, nor is the remedy provided by law for 
its enforcement denied. Both the obligation and the remedy 
are distinctly left as they existed, nor is any unreasonable 
burden imposed upon the party. The duty to pay tax is one 
of the higest duties of citizenship known to the law. Taxes 
are necessary to the administration of the Government, and 
when any class of men evade their payment, the act is not 
only disloyal, but imposes on others a higher taxation than 
is their just share of obligation to the Government. Wedo 
not see why any plaintiff or owner of a note should complain 
of the requisition upon him for the legal taxes due and 
chargeable thereon. If he has paid it, then he is entitled to 
his contract and the remedy of its enforcement. But if he 
has not why should the State open its Courts to one who has 
confessedly failed to pay his legal taxes? It has the sover- 
eign right to prevent his voting until he pays his tax. Can- 
not the same power prevent the use of its Courts? But it 
is said it is ex post facto. By reference to the law we find 
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no new taxes imposed by it, and no forfeiture of the contract 
is declared for their non-payment. And again, ample time, 
six months, is allowed within which to comply with the law. 

Upon consideration, we hold that the State of Georgia has 
the constitutional right to close her Courts against those 
who have failed to pay their legal taxes to the State upon 
such property or contracts which she may prescribe, and upon 
which taxes have been imposed, and prescribe the mode by 
which such fact may be attested. 

And for these reasons, we affirm the judgment of the 
Court below. 


McCay, Judge, concurring. 


1. The objections made to this statute seem to me to be 
based upon an entire misconception of its meaning. It is 
assumed that the Act imposes upon the creditor some new 
duty, inconsistent with the terms of his contract and not re- 
quired of him at its date, or that it puts upon him a new 
penalty for a past failure of duty. It is argued that the for- 
mer imposition impairs the obligation of the contract, and 
that the latter, imposing a new penalty for a past failure of 
duty, is an ex post facto law. 

But this is a perversion of the meaning of the Act. No 
new tax is laid, no new obligation is imposed. The taxes 
required to be paid are the legal taxes already incurred, un- 
der the ordinary and usual revenue laws of the State, which 
have been of force long prior to the date of the contract. 
The only new duty imposed is the duty of showing that these 
taxes have been paid, of making an affidavit and filing it, 
that this public duty has been performed. Is this such a 
new imposition as impairs the obligation of the contract? I 
think not. It is admitted, in all the decisions upon this 
clause of the Constitution, that the States still retain their 
powers over the remedies they furnish for the enforcement of 
contracts. They may not, it is true, use this power so as to 
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destroy or materially interfere with the right. But can it 
with any propriety be said that the requirement of an affi- 
davit by the plaintiff that he has complied with the duty 
imposed upon him, of paying the ordinary and usual taxes 
assessed by law on the debt, is such an onerous burden as 
impairs the obligation of the contract? It must be remem- 
bered that the taxes required to be paid are not new taxes, 
but taxes arising and falling due under laws in force long 
before the date of the contract; and the affidavit required is 
simply that these taxes have been paid. How does this dif- 
fer from the United States law requiring notes offered in evi- 
dence to be stamped before they are admitted? or the law 
requiring every writ or process sued out to have a stamp 
upon it? How does it differ from the law requiring bail- 
writs, distress-warrants, attachments, garnishments, and pro- 
ceedings to enforce liens, to be preceded by an affidavit of 
the truth of the claim, and sometimes by a bond for costs and 
damages? How does it differ from the provision of our new 
Constitution, that the defendant shall not have a trial by 
jury, on his plea, unless that plea be verified by his affidavit ? 
No Court, even the most extreme upon this subject, has ever 
yet held that the admitted power of the States over the remedy 
does not include such requirements as these. They have 
nothing to do with the contract of the parties; they are 
regulations provided by the State for public purposes, for the 
prevention of injustice, for the collection of the revenue, for 
for the orderly and proper proceedings of the Courts, and to 
subserve the public weal. 

If it so happen that the party required to perform them 
fail, and an advantage thereby comes to his adversary, that 
is no fault of the law, but the fault of the party who has 
failed in the performance of his duty. Such results often 
happen in the course of judicial proceedings. Pleas of usury, 
gambling pleas and pleas setting up that contracts are ille- 
gal, as contrary to law, are allowed, not for the benefit of the 
defendant. Indeed, it often happens that the Court which 
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allows the plea feels and expresses indignation at the repudia- 
tion by the defendant of his contract, after he has received 
the consideration of it, yet, on grounds of public policy, they 
are bound to admit the plea. So under this law, the State, 
for its own purposes, assesses the tax, requires the plaintiff 
to furnish evidence of its payment, makes it the duty of the 
Court, without plea by the defendant, to require the evidence 
to be forthcoming. If an advantage comes to the defend- 
ant by reason of the plaintiff’s failure to comply with this 
reasonable, easy and equitable public duty, it is only that in- 
cidental advantage which is common in all cases where the 
plaintiff fails to comply with the regulations prescribed by 
law, for the proceedings before the Courts. 

Nor is there anything in the objection that this Act only 
applies to a certain class of tax-payers, and to certain speci- 
fied debts. We have special laws about agents, bailees, 
trustees, debts over six years old, debts by fraud, debts in 
writing, and different regulations as to each. Special evils 
require special laws. It is notorious that, though our laws 
have long assessed a tax on debts, notes, etc., the tax has 
been evaded. The property is easily hid; the tax receiv- 
er has no means of unearthing it; and by the management 
of the holder of the debt, it escapes the public burders. The 
amount of debts given in last year was only $26,000,000 00, 
against over $100,000,000 00 in 1860. It is, besides, well 
known—and this was a motive for the Act we are discussing 
—that debts contracted before the Ist of June, 1865, were 
specially kept back from the tax book. Is the Legislature 
confined to but one mode of getting at the taxable property 
of the country? If men possess a species of property easily 
concealed, and hide it in their safes, so that the public officers 
cannot assess it, can it be complained that the Legislature, 
knowing that this property ust come to light when the 
Courts are asked to enforce it, shall provide that, before this 
will be done, evidence shall be afforded that the tax has been 
paid? Nor is this affidavit burdensome and unconstitutional 
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because it requires men to swear they have not committed a 
crime. It does not dothis. It requires them to swear that 
they have performed a certain duty growing out of the 
very debts they are asking the public to enforce. They 
may be required to swear they have paid all legal taxes 
before they are permitted to vote, and, for thirty years, it 
has been the law, that, before one can take a commission 
as a public officer, he must swear he is not the holder of any 
public monies. These, as well as this requirement, are 
nothing but the rights and proper use of the public privileges 
and honors, to force those seeking to enjoy them, to perform, 
as a condition precedent, the duties due the public. 

2. Nor does this Act impose any penalty for past acts. 
The taxes it requires to be paid are now due. That they 
were due five, four, three and two years ago, and have gone 
unpaid, is no relaxation of the obligation to pay them. Can 
it be contended that, because one in 1866 or 1868 managed 
to conceal his taxable property, he is thereby released from 
his obligation to pay the tax thereon when he finds it no 
longer possible to hide it, because it has become necessary 
to ask the public to aid him in a certain use he proposes to 
make of it? I think not. The tax required by law to be 
paid in 1865, 1866, 1867, etc., if it was not paid when it 
was required, is still due, and it is perfectly competent for 
the Legislature to take any legitimate mode to enforce the 
payment. It would be a strange thing if the public can 
take no other methods of collecting debts due it, except such 
as existed at the time the debts were incurred. Nothing 
is better settled than that the Legislature may give, even to 
a private individual, a better remedy for his debt than was 
in existence at the date of the debt. And should the public 
be held to be confined in its remedies to such only as existed 
when the debts accrued? 

As I have said, these taxes are just as much due now as 
they were in the year they were incurred, They are a pres- 
ent, subsisting, legal obligation and if the remedies provided 
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at the time have proved inadequate to enforce their payment, 
the State may take any new remedy that may suggest itself. 
It cannot, I admit, enact that, irasmuch as the holder of this 
class of debts has not paid the tax, therefore he shall not use’ 
the Courts for the enforcement of them. That would be a 
penalty for his past failure, and would be ex post facto. But this 
Act does no such thing. It assumes, and properly, that their 
taxes, if not paid, are now due, and provides that the plain- 
tiff shall not proceed until he pays them or makes an affida- 
vit that he has paid them. He can pay them at any time 
before he proceeds. As to his right to bring suit, or to levy 
and sell, there is even no limitation as to time. So far as 
this Act is concerned, he may put off the payment at his op- 
tion, until he proposes to move. If the suit be pending he 
must act in six months, or his suit will be dismissed. He 
has full time granted him within which to act, and the pen- 
alty is not for failing last year or five years ago, but for fail- 
ing now. The duty to pay exists now, it is a continuing, 
present obligation and duty, just as imperative to-day as it 
was last year. The 866th section of the Code provides how 
taxes for previous years shall be given in and paid, and one 
who to-day fails to give in and pay taxes upon property not 
given in and paid in former years, fails in a present duty, and 
it is perfectly competent to affix a penalty on him, not for 
his past, but for his present and future failures. 

Any one may escape the penalties of this law by paying 
the tax and making the affidavit as required by the statute, 
except that if he has allowed the six months to slip with this 
duty, still unperformed, his pending suit must go by the 
board. 

For myself, I think this is a wise law, and that it ought 
to be made general as to all debts. I am inclined to think 
it is almost the only way by which to bring this class of men 
up to the full performance of their public duty. Why should 
they not pay to the public this legal subsisting, reasonable 


claim upon them? Why should they not make the affidavit 
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required? If no taxes are due, if they have been paid, it is a 
very simple thing so to swear. If they have not been paid, it 
is nothing but right that they should now be paid. Even if 
the suit has been dismissed, or is, by the neglect to file the affi- 
davit required within six months, the party is in such laches 
as that it is the duty of t':e Court to dismiss it, the debt is still 
in existence ; the dismissal is no bar. The tax may yet be paid, 
the suit be again brought, with the affidavit attached. This 
Act makes no denial of any remedy, except on the continued 
failure of the plaintiff to pay the legal taxes he owes the pub- 
lic. I fear the real objection is, that there is no intent to pay 
the tax. It has been kept back so long that it seems like a 
new tax. Perhaps the doubling process of the law, long in 
force in Georgia, by which taxes upon property not returned 
get bigger and bigger, each year, may have something to 
do with it. Of this I know nothing. I simply insist, that 
it is nothing but right that the class of men who call for 
Courts, and witnesses, and jurors, and thus put the public 
to expense, shall, as the law requires, pay their share. If 
they have neglected to do it, let them do it now. If they do, 
this law does not hurt them, except in the case of a pending 
suit. In that case, they had six months within which to act. 
If they have seen fit to let the time go by, it is their own 
fault, and they must take the consequences. 


WARNER, Judge, dissenting. 


This was an action brought by the plaintiff against the de- 
fendant, on a promissory note, dated 28th of March, 1864, 
on which there is due the sum of $4,658 24, besides interest. 
When the case was called on the docket in the Court below, 
the defendant’s counsel made a motion to dismiss it, on the 
ground that the plaintiff had not filed an affidavit that all 
legal taxes chargeable by law had been duly paid on said 
debt, in accordance with the provisions of an Act of the Gen- 
eral Assembly, passed on the 13th of October, 1870, deny- 


Vou. xii11—35, 
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ing to plaintiffs the aid of the Courts to collect debts con- 
tracted before the first of June, 1865, until the taxes thereon 
have been paid. The Court sustained the motion and dis- 
missed the case, and the plaintiff excepted. My opinion in 
regard to this class of legislative enactments, have been re- 
peatedly expressed, and this Act is quite as obnoxious to the 
fundamental law of the land, as any of the others; it im- 
poses conditions on the legal rights of the plaintiff, which did 
not exist at the the time the contract was made; is ex post 
facto in its enaracter, inasmuch as it asswmes that a particu- 
lar class of the citizens of the State are guilty of a criminal 
offense, and outlaws them from the enforcement of their legal 
rights in the Courts; invades the legal rights of the plain- 
tiff under the contract at the time it was made, and impairs 
the legal obligation thereof, within the true intent and mean- 
ing of the prohibition contained in the 10th section of the 
Ist Article of the Constitution of the United States, and is, 
therefore, void. 






















Horace M. JENKINS, plaintiff in error, vs. J. C. GRmfEs 
et al., defendants in equity. 






Pending an action for divorce, by Mrs. Grimes against her husband, she 
filed a bill against him, praying that certain property therein men- 
tioned should be placed in the hands of a Receiver, to be appointed by 
the Court, which was done. Jenkins, a note-creditor of the husband, 
filed his bill against Mrs. Grimes, praying an injunction against the 
Receiver appointed by the Court, to restrain him from disposing of 
the property, and that his debt might be paid out of it. The Court 
refused the injunction. A motion was then made to make Jenkins, 
the note-creditor, a party to the bill filed by Mrs. Grimes against her 
husband, which motion was overruled by the Court, and Jenkins ex- 
cepted : 

Held, That there was no error in the Court in refusing the injunction 
prayed for, or in refusing to allow Jenkins to be made a party to Mrs. 
Grimes’ bill against her husband, on the statement of facts disclosed 


by the record. 
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Equity. Alimony. Parties. Before Judge HarreE t. 
Stewart Superior Court. April Term, 1871. 


Jenkins made this case: In 1865, R. C. Grimes married 
Miss Bryan, and they, for several years, resided near said 
Jenkins. Daring all this time, Grimes had about him, prop- 
erty worth, say $1,800 00, which he controlled and appeared 
to own. During 1868, 1869, and the early part of 1870, 
Jenkins loaned money and sold property to Grimes, upon 
thevfaith that he was really owner of said property, and took 
his notes from time to time for payment, without security. 
These notes were not paid and are still due to Jenkins. 
Afterwards, in July, 1870, Grimes’ wife quit him and sued 
him for divorce a vinewlo matrimonii, upon the grounds of 
cruel treatment and habitual intoxication. This action is 
pending. She also filed a bill against Grimes, in aid of said 
libel for divorce, praying that he be enjoined from disposing 
of said property, and that a Receiver take charge of it. 
James Bryan was appointed Receiver, and as such, took pos- 
session of said property, and holds it subject to the order of 
Court. Grimes has no other property out of which to pay 
Jenkins. He feared that Grimes and his wife might, by 
some settlement, or the jury by some decree, so fix said prop- 
erty that Jenkins can get none of it to pay his notes. He 
prayed to be allowed to establish his claims, that the wife 
and Receiver be restrained from making any disposition of 
said property prejudicial to him, and for general relief. Part 
of the property mentioned in the schedule to the libel and in 
this bill, is forty-seven shares of railroad stock. 

The Chancellor ordered the wife and Receiver to show 
cause why the injunction as prayed for should not issue. They 
answered, averring that the Receiver was not authorized to 
take, and did not take any of the property, except the rail- 
road stock, that it was given to the wife by her father’s will, 
and that they believed said notes were given collusively by 
Grimes to defeat the recovery of permanent alimony, and 
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were not bona fide debts, giving at large their reasons for this 
belief. Further, they said Grimes’ other property, not held 
by the Receiver, was sufficient to pay Jenkins’ debts if bona 
fide. Upon hearing these answers, the Chancellor refused 
the injnction. 

Jenkins then prayed to be madea party to the bill of 
said wife against Grimes, for the reasons stated in said 
bill, that the validity and amount of his claims might be 
ascertained by the Court; that the Receiver be restrained 
from disposing of said stock until further order, except eby 
giving the wife the dividends as temporary alimony; and 
that the divorce suit and bill for alimony be allowed to 
proceed. ‘I'he Chancellor refused to allow him to be madea 
party to said bill. The refusal of injunction and to allow 
Jenkins to become a party to Mrs. Grimes’ bill, are assigned 


as error. 


M. J. Crawrorp; H. FIevper, for plaintiff in error. 
No appearance for defendant. 


WaRNER, Judge. 


From the facts disclosed by the record, there was no error 
in the judgment of the Court below in refusing the injunc- 
tion, or in refusing to allow Jenkins to be made a party to 
Mrs. Grimes’ bill against her husband. 

Let the judgment of the Court below be affirmed. 


Joun McK. Guwy, plaintiff in error, vs. ALEXANDER B. 
HeEnpRY, defendant in error. 


The provisions of the Act of 1870, authorizing defendants to set-off losses 
resulting from the war, without connecting the plaintiff with the oc- 
casion or cause of such losses, is unconstitutional. While we recog- 
nize the constitutional competency of the Legislature to provide a 
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remedy by which an existing equity may be pleaded and proved, we 
hold that it is not competent for the Legislature to create the equity 
as well as provide the remedy. The legislature is limited by the Con- 
stitution to the remedies for equities in which the agency of the plain- 
tiff may be established, and the loss is the result of acts done or caused 
to be done by him. 


Constitutional law. Relief Act of 1870. Tried before 
Judge HarRRELL. Randolph Superior Court. May Term, 
1871. 


Hendry averred as follows: On the Ist of January, 1863, 
he gave Gunn his note, due one day after date, for $2,393 28, 
in consideration of other notes held by Gunn against him. 
On the 20th of March, 1863, he paid $600 00 thereon in 
Confederate currency, which sum was then and there cred- 
ited on said note. At the same time he offered to pay the 
balance of the note in that currency, which was all he could 
get, but Gunn would accept no more than the $600 00. In 
1865, Gunn sued him on this note, and in May, 1866, ob- 
tained a judgment against him for $1,830 00,. principal, and 
$402 52, besides costs. When he made said note, Hendry 
owned twenty-one slaves worth $12,600 00, land worth 
$1,000 00, and other specified personalty, making the total 
aggregate of $36,75000. By the late war between the Con- 
federate States against the United States, and in consequence 
of said war he suffered a loss “of sgid slaves and other per- 
sonalty specified, aggregating in value $15,000 00.” Said 
debt was never reduced under the Relief Act of 1868. Hen- 
dry now offers to set-off this loss against said judgment, ac- 
cording to the Relief Act of 1870. ‘Said losses were oc- 
casioned by the said John McK. Gunn furnishing means 
to prosecute said war, equipping troops, and aiding in pur- 
chasing arms and furnishing to said troops to prosecute 
said war.” This motion was demurred to, upon the grounds 
that the 6th and 9th sections of the Relief Act of 13th of 
October, 1870, were unconstitutional and void. The de- 
murrer was overruled, and that is assigned as error. 
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Hoop & Kippoo, for plaintiff in error. Laws impairing 
obligation of contracts void: Cooley’s Cons, Lim., 286, 289, 
285; 8th Minnesota Reports, 116, 117; 24th Arkansas Re- 
ports, 161; 2d Howard’s Reports, 608 ; 3d, 707; Ist, 311. 
Mere loss of property no ground of equity: 39th Georgia 
Reports, 524, 660; 38th, 351; 40th, 326, 493. 


B. 8. WorRELL, for defendant. Constitutionalty of Re- 
lief: 38th Georgia Reports, 350. 


LocHRANE, Chief Justice. 


The main question in this case, is the constitutionality of 
the set-off and recoupment provisions of the Relief Act of 
October 13th, 1870. This Court, in construing the Act of 
1868, held that it was competent for the Legislature to pro- 
vide a remedy to assert equities existing between the par- 
ties as a set-off against debts in suit or judgment. And in 
the recognition of the elements essential to constitute an 
equity, such as the Court would enforce, we held it was nec- 
essary, before the defendant could avail himself of losses sus- 
tained by the war, to connect the plaintiff therewith, under 
the provisions of the Act in question. The Legislature has 
declared that losses resulting from the war are equities, irre- 
spective of any other source of connection whatever, and 
should be left to the jury to adjudge under the facts in each 
particular case. The Legislature bases the equity upon losses 
by the war, and the question is, whether it is within the con- 
stitutional power of the Legislature to declare an equity of 
this character. We feel the importance of this question, for 
it is not one that may be disposed of by a glance, and upon 
the application of principles arising out of different and dis- 
tinct conditions and circumstances. The war has, both South 
and North, been the basis of legislation, not invoked by the 
ordinary machinery of peace. If it was not for the war, the 
provision which declares debts due for slaves or the hire 
thereof, in our Constitution, never could have had recogni- 
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tion. The war has been the foundation of new rights, and 
the United States Courts have recognized the condition and 
its consequences. In our own State, it is known to all who 
trouble themselves to think about the matter, that the whole 
country was plunged into a fearful condition, in which every 
energy was invoked and every element of material wealth 
strained to meet the crisis ; all the people united in the strug- 
gle, and everything was at the discretion of power to beat 
back the military forces desolating the country. In this 
time of gloom and danger, new and unknown laws were en- 
acted, and the war waging, was the cause of these enactments. 
The decision of this Court during the year 1864, contains 
many illustrations of the fact stated. 

If A owed Basum of money, and A, by his acts, causes 
loss or damage to B, we can easily recognize B’s right to set- 
off the damage occasioned by A, as against the enforcement 
of his demand on B. This principle of equitable justice is 
apparent. But when a riot or rebellion gets up, in which 
both A and B are engaged, and the fire and collision of such 
riot, A has his property destroyed, and the legislative power 
declares such loss an equity which A may plead to the de- 
mand of B, the reasons for such legislation, and the legality 
of such plea, becomes a question not easily disposed of upon 
principle; for the power of the Legislature must be recog- 
nized in the premises, and our views as legislators are not 
our views as Judges. During the war we had Stay laws, 
after the war, Relief, and the question arising upon them was 
argued before this Court by the ablest intellects in Georgia, 
Mr. Stephens coming before the Court at Milledgeville to 
vindicate the legislative power in the premises. And the 
Court paused on the question, for it involved deep and im- 
portant principles. Men whose opinions float from their 
very levity upon the surface, may utter their opinions of the 
unconstitutionality of Acts; but to declare the power of the 
Legislature illegally exercised, is a solemn matter, and needs 
to be weighed with careful consideration. Coke, in speaking 
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of the powers of Parliament, concedes to it powers of limitless 
extent. Hale recognizes the overwhelming supremacy of the 
Parliament, and Sir John Fortesque declined to answer the 
limitation of its privileges, they were so high and mighty in 
their nature. Now, the Georgia Legislature, over the mat- 
ters of its rightful jurisdiction, has powers delegated by the 
people, as strong and unlimited. The Constitution is a dec- 
laration of rights and division of powers; but on the subject 
of making laws, the Legislature has power to make all laws 
consistent with the Constitution of the State, and not repug- 
nant to the Constitution of the United States, which they shall 
deem necessary and proper for the welfare of the State. The 
boundary of the power, when not conflicting with the Con- 
stitutions, is as broad as the State, and as unlimited as the 
discretion of the General Assembly. The Constitution of 
this State does not contain a sentence which could be twisted 
into any limitation on the right to declare the losses by the 
war an equity which the defendant might plead, and move to 
set-off against a debt sued against him ; and the limitation, if 
it exists at all, exists in the United States Constitution, pro- 
hibiting any law impairing the obligation of contract. And 
the limitation under this provision is not so manifest. If 
there had been no war, all these laws would have been un- 
necessary. But there was a war which, under United States 
laws, was regarded a rebellion of our people. And rebellion 
changes the ordinary channels of law. Out of it has grown 
certain conditions which, in the judgment of the General As- 
sembly, needed protection to the debtor class. In 1865, this 
land was one wilderness of desolation, covered with a people 
ruined, who had not been the authors of the misfortunes 
around them. To have administered naked law by the old 
standard, would have levied and sold the lands for a song, 
and turned out the women to go in rags, and caused their 
children to be beggars. It was a necessity that invoked the 
highest statesmanship of the State. And the first Legisla- 
ture, composed of men as good and true to their duty as 
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ever met in the State, deemed it to be right to meet the exi- 
gences by the enactment of laws for the relief of the people. 
The same spirit has pervaded the councils of the common- 
wealth since. And the right to pass these laws has been sus- 
tained. The Ordinance of 1865 let in evidence and equities 
unknown, except arising out of the results of war. We need 
not review the reasons for the decision ; they were eminently 
wise. The Act of 1868 has been sustained by a majority of 
the Court, and the right of the Legislature to provide for the 
recoupment of an equity which was occasioned by the plain- 
tiff, has passed into the recognized judicial history of this 
State. And we now approach the last Act of 1870, to dis- 
cuss, for a moment, the right of the Legislature to create an 
equity out of losses resulting from the war. The effect of 
this Act is to allow the defendant a right to set-off his losses 
in which the plaintiff has had no agency, and to make the 
plaintiff pay for the losses, by giving him credit for the 
amount. After a full consideration of the subject, and 
with a view to embrace the justice of the case, we have 
come to the conclusion, that the enforcement of these pro- 
visions of the Act of 1870, would be to impair the obli- 
gation of the contract of the party, by authorizing the de- 
fendant to discharge the obligation of the contract, by setting 
off losses which he had suffered by the war, and not by the 
act of the plaintiff. While ready to recognize the power of 
the Legislature to provide a remedy, to plead and prove an 
existing equity, we do not think it is constitutionally compe- 
tent for the Legislature to make the equity, as well as pro- 
vide the remedy for its enforcement. In our judgment, the 
law is limited by the Constitution, to the equities in which 
the agency of the plaintiff may be established, as the result 
of acts done, or caused to be done by him; and when the 
law goes further, and proposes to declare an equity, it vio- 
lates the boundary and becomes repugnant to the constitu- 
tion inhibition. And for these reasons we reverse the judg- 
ment of the Court below. Judgment reversed. 
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WARNER, Judge, concurring. 


This was a motion to set-off losses sustained by the war 
against the plaintiff's judgment, under the provision of the 
9th section of the Act of 1870. The plaintiff demurred to 
the defendant’s motion, made in writing, which demurrer 
was overruled by the Court, and the plaintiff excepted. The 
decision of the majority of this Court in Cutts & Johnson vs. 
Hardee, does not stand in my way, because I believe the 
Acts of 1868 and 1870, as applicable to contracts made prior 
to the 1st of June, 1865, are unconstitutional and void, and 
the validity thereof may be tested and decided on demurrer 
to the defendant’s plea. Inasmuch, therefore, as both of these 
entire Acts, relating to relief of defendants as against debts 
contracted prior to the Ist of June, 1865, are, in my judg- 
ment, unconstitutional and void, I concur in the judgment 
of the Court in reversing the judgment of the Court below 
in this case. 


McCay, Judge, concurring. 


An examination of the case of Cutis & Johnson vs. Hardee, 
38 Georgia, 350, and of the various eases decided by this 
Court under the Relief Act of 1868, will show that we have 
been careful not to say, that an Act of the General Assem- 
bly, permitting a defense to be set up to a debt, which de- 
fense was, in fact, no equitable defense, would be constitu- 
tional. Those cases all go on the ground that the defendant 
had some honest, fair equity, which, by the rules of law, he 
could not set up, and that the Act of 1868 was intended to 
give him the right to do this. Our general line of thought 
in those cases was that the whole object of Courts of justice, 
was to see to it, that parties get their honest, fair, equitable 
rights, and that no Act of the State Legislature which had 
that in view, could be obnoxious to that clause of the Consti- 
tution of the United States which prohibits impairing the 
obligation of contracts. We sustained the Act of 1868, on 
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the ground that it allowed losses to be proven that were the 
fault of the plaintiff. We held then, and I hold still, that it 
is competent for the Legislature to furnish to the defendant 
a remedy for any equitable, honest, fair right he may have 
against the plaintiff, and that it may do this by permitting 
him to plead it as a reply to any claim the plaintiff has 
against him, whether it has been ascertained by a judgment 
or not. But, as I have said, we have not held and do not 
hold, that the Legislature may arbitrarily create an equity, 
which does not in truth exist, and permit that to be pleaded. 
To hold this would, I think, be, to run right in the teeth of 
the Constitution of the United States. The case of Satterlee 
vs. Mathewson, 2 Peters’ Reports, 482, and the cases of Ba- 
ker vs. Herndon, 17 Georgia, 568, Knight vs. Lassiter, 16 
Georgia, 151, Searcy vs. Stubbs, 12 Georgia, 437, do not, in 
my judgment, meet this. In all these cases there was a bona 
fide right; the laws were intended merely to give remedies, 
for actual, existing, honest claims. 

By the settled rules of the law of nations, (which is at last 
nothing but the reduction into principles of the teaching of 
nature and relation, as to what is right,) the individual citi- 
zen is not responsible for the results of war, even to those 
who have taken no part init. Much more is this true if 
both sides have taken part in it. The argument which sets 
up the hardship of allowing these old debts to be collected 
out of those who have suffered by the common act of all, 
confounds the principles of equity and mercy. Courts may 
well deal with the one, but the other is not within their 
sphere. 

If-the Legislature may say that A’s debt against B may 
be set-off by B’s losses, for which A is not, in reason and fair- 
ness, liable, it may say it may be set-off by any arbitrary 
thing, that it may be declared null or paid—right in the 
teeth of the constitutional inhibition. For these reasons we 
cannot sustain this part of the Act of October 13th, 1870. 
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Tuomas Seay, plaintiff in error, vs, SmrrH TREADWELL, 
defendant in error. 


Where a trial is had in equity, and the jury return their verdict, and a 
motion made for a new trial is overruled, and the judgment of the 
Court brought by bill of exceptions to this Court, and the judgment 
affirmed, by operation of law, in the dismissal of the case, such judg- 
ment of affirmance is conclusive upon all parties as to the merits and 
grounds embraced in the motion for a new trial, and cannot subse- 
quently be reviewed or reheard by the Court; and where a bill was 
brought, asserting no new ground, it was proper to dismiss the same 
for want of equity. The failure to enter the decree at the term 
the verdict was rendered, appealed from and affirmed, did not 
leave the case open, or present any new ground for equitable inter- 
ference to set aside the verdict, but it was the duty of the Court to 
enter such decree by an order nunc pro tunc. 


Res adjudicata. Equity. Dismissal of writ of error. Be- 
fore Judge HARRELL. Terrell Superior Court. May Term, 
1871. 


Seay averred, that in June, 1866, Treadwell filed a bill 
against him, averring that in December, 1864, he and Seay 
swapped certain described lands and exchanged bonds for 
titles therefor, Treadwell giving him his obligation to pay 
$10,000 00, in Confederate money or produce, to boot; that 
they had taken possession of the lands so swapped ; that he 
had tendered Seay a deed to the lands sold by him to Seay, 
and offered to comply fully with his part of the trade, and yet 
Seay would not comply ; and he prayed that Seay be compell- 
ed,specificaily, to perform said contract. Further, he averred 
that he defended upon the grounds that he was made drunk 
by Treadwell, in order to induce him to make said deed ; 
that the price agreed to be paid for his lands was grossly in- 
adequate; that Treadwell made false and fraudulent repre- 
sentations to him as to the value of his (Treadwell’s) land, 
and because Treadwell, himself, could not comply with his 
part of said bargain. He prayed for a rescission of the trade. 
That bill and answer, setting out these matters in extenso, 











ATLANTA, JULY TERM, 1871. 565 


Seay vs. Treadwell. 


are exhibited to this bill. Further, he averred that he 
proved, on the trial, all that he set up in his said answer, 
(and attached a copy of the evidence used on the trial, to 
support his statement,) and that yet the jury, under the 
charge of the Court, found a verdict in Treadwell’s favor, re- 
quiring Seay to convey the lands, upon Treadwell’s making 
the promised deed to him and paying him $1,000 but they 
found nothing as to costs. He made a motion for a new trial, 
upon the grounds that the verdict was contrary to evidence, 
equity and the law and charge of the Court. This motion 
was overruled. He excepted, and in the time allowed by 
law, and in strict conformity to law, filed his bill of excep- 
tions and took all proceedings necessary to have said verdict 
aud charge of the Court reviewed by the Supreme Court. 
(A copy of that bill of exceptions is exhibited.) When that 
cause was called here, upon motion of counsel for Treadwell, 
the writ of error was dismissed, because a certain deed was 
not copied in the bill of exceptions, and because the record 
was not certified and sent up as required by law. Counsel 
below had agreed that the brief of evidence in said bill of 
exceptions was substantially a true and correct brief of the 
evidence on the trial; the Judge below had approved the 
brief of evidence and certified that the bill of exceptions 
contained all the evidence material to a clear understanding 
of the errors alleged therein. Besides, the description of 
that deed was all that was necessary, as no point was made 
on it. But the counsel who made this motion here was not 
in the Court below, and the record was not fully read by this 
Court, or it would have appeared that a copy of said deed 
was useless in said cause. Again, before the cause was dis- 
missed, his counsel asked for a continuance to prove that they 
were not at fault in the delay of the Clerk, but this Court 
refused to grant time, and passed an order “that said case, 
be dismissed, and the judgment of the Court below stand af- 
firmed, on the ground that the counsel for plaintiff in error 
failed to comply with the 10th Rule of this Court, and for 
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the reason that the record was not certified within the time 
prescribed by law, plaintiff in error having failed to show 
diligence on his part to have the record certified.” In ren- 
dering said judgment, the Supreme Court said Seay’s remedy 
was against the Clerk, if his fault had damaged him, but by 
this verdict Seay lost $20,000 00, the Clerk’s bond is but for 
$2,000 00, and he has no property. 

Seay’s counsel asked this Court, at said term, for leave to 
file a bill for a review of said verdict and charges, but this 
Court held it had no original jurisdiction, and could not 
grant such leave, and refused to do so. Yet his counsel 
“had the assurance from said Court as individuals, that, 
while it did not choose to change the practice in this regard 
by granting such leave, yet, should a bill of review be filed 
in the Court below and such case, so made, should come be- 
fore that Court, at any time thereafter, in the usual way, 
they would hear and determine it, as any other case, upon its 
merits, as they had done and considered several cases of like 
character during the term then sitting.” 

If said verdict cannot be set aside he will be greatly in- 
jured, without fault, ete. Further, he averred that no decree 
had ever been entered upon said verdict and Treadwell had 
not paid said $1,000 00. The prayer was to set aside said 
verdict, for a new trial and general relief. 

This bill was demurred to upon the ground that the re- 
fusal of a new trial and judgment of the Supreme Court was 
final and conclusive upon the parties touching the whole 
controversy. And defendant pleaded said proceedings in bar 
of this suit. When this cause was called for trial, Seay’s 
counsel objected to Treadwell being heard till he had com- 
plied with the verdict. Thereupon he did comply. The 
Court passed an order reciting that he had complied, and 
ordered the $1,000 00 and interest then paid into Court, to 
be held for Seay. He further ordered that a decree nune pro 
tune be entered upon said verdict, and that Seay should pay 
the costs of said first bill. 





ATLANTA, JULY TERM, 1871. 567 


Seay vs. Treadwell. 


After argument had and inspection of the records men- 
tioned, the Court sustained said demurrer and plea and dis- 
missed this bill of review. It is said that the Court erred 
in dismissing the bill, in allowing said decree nune pro tune 
to be entered and in requiring Seay to pay the costs of the 
original bill. 


Lyon, DEGRAFFENREID & IrvIN, for plaintiff in error. 
As to costs: 2 Bibb’s (Ky.) R., 166; 14 Ves. R., 144; 12 
Ohio R., 354; 10 Ves. R., 470; 3 Kelly’s Ga. R., 230; Dan. 
Ch. Pr., 1478-9, 1480-1; 1 John’s Ch. R. As to nune pro 
tune decree: 1 Wall. R., 627; Dan. Ch. P., 1031, 1037; 1 
Turn. & B., 178; 35 Eng. L. and E. R., 252; 18 Ga. R., 
318; 24th, 167; 30th, 929; 3d, 23; 14th, 589. As to con- 
clusiveness of judgment by dismissal here before decree en- 
tered: 33 Ga. R., 125; 26th, 368; Dan. Ch. Pr., 1029, 
1030; 7 John. Ch. R., i; Story’s Eq. Pl., 5791; 7 Gray., 
385-6; 17 Ves. R., 176; 13 Peter’s R., 13. As to conclu- 
siveness further: 4 Ga. R., 588; 2 Kelly, 290. Rehearing 
can be had because Treadwell did not perform decree: 5 
Russell, 252; 5 Eng. Ch. Cas.,2; Dan. Ch. Pr., 634; Story 
on Pl., sec. 408. ‘This is not a bill of review but for a new 
trial. This Court made a mistake: Tubb vs. Parker, Janu- 
ary Term, 1871. ‘The verdict was wrong as shown by evi- 
dence which is part of the record: Story’s Eq. P1., sec. 407; 
5 Mason’s R., 311; Acts of 1870, 90. The case is not one 
for specific performance: R. Code, secs. 2685, 3134, 3135; 
Adams’ Eq., 81; 5 Cranch R., 262; 3 L. Cas. in Eq., 69 
to 74; 2 Wheat. R., 200; 1 Peter’s R., 155; 13 Mason & 
Wils., 623; Story on Con., sec. 44. Rescission was right: 
13 Peter’s R., 26; Fry. on Sp. Perf., (191); 1 Story, 172; 
3d, 659; 9 Wood & Min., 90, 342; 2d, 246; 7 Yerger 
(Tenn.) R., 67. 


C. B. Wooten; F. M. Harrer; D. A. WALKER, for de- 
fendant. Costs subject to discretion of Judge: R. Code, sees. 





568 SUPREME COURT OF GEORGIA. 


Seay vs. Treadwell. 


4118, 3444, 5449. Conclusiveness of dismissal: Broom’s L, 
M., 131; Story’s Eq. Pl., sec. 407, note 1; Ibid., sec. 634, a; 
36 Ga. R., 258; 40th, 493; Story’s Eq. P., sec. 408; Perry 
vs. Gunby, last term; 2 Kelly, 290; 4 Ga. R., 558; 38th, 


197-8. 
LocHRANE, Chief Justice. 


We need not go through this voluminous record, or take 
up time and space in a recital of facts, as the legal principles 
controlling our decision may be briefly stated and applied. 
The bill presents only two points necessary for our adjudi- 
cation. When this case came before this Court at a previ- 
ous term, it came upon exceptions to the judgment of the 
Court below refusing a new trial, when the bill of exceptions 
and case was then dismissed. The effect of that dismissal 
was an affirmance of the judgment of the Court below refus- 
ing such new trial, and was conclusive upon all parties as to 
the merits and grounds assigned as error embraced in the 
motion. And this bill, brought for a rehearing or review of 
the merits as then presented, was properly demurred to, and 
the demurrer was properly sustained by the Court below. 

As to the alleged failure to enter the decree at the same 
term when the jury rendered their verdict, which was af- 
firmed by this Court, this fact constituted no new ground to 
invoke the rehearing or review, but it was the duty of the 
Court below to pass an order allowing such decree to be en- 
tered nune pro tune. 

Judgment affirmed, 
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Burnett & Company, plaintiffs in error, vs. BLACKMAR 
& CHANDLER, defendants in error. 

1. In order to ‘take a case out of the operation of the statute, on the 
ground that the contract was not to be performed within one year, 
there must be such a part performance of it on the part of the plaintiff 
as would render it a fraud on him, by the refusal of the defendant to 
comply with the contract on his part. 

. Pleading to the merits waives process. (R.) 

. Under the sheriff’s signature to the return of the sheriff as to part of 
the defendants, was a statement ‘‘ the other defendants not to be found 
in the county.’’ Itnot appearing who made it, it was held to have 
been made by the sheriff. (R.) 

. It is not a good objection to testimony taken by interrogatories, that 
the firm name of the witnesses, instead of their given names, is insert- 
ed in the commission, where they signed the interrogatories by their 
given names. Signing at the place where the commissioners should 
sign, is a good subscription to their answers. (R.) 

. The charge of the Court was divided up and numbered ; in parts of it 
the lines were numbered 1, 2, 3, ete. It is a good assignment of er- 
rors thereon to say the Court erred in said parts and said lines, by say- 
ing he erred in charging as shown in said paragraphs, 1, 2, 3, etc., and 
in lines 1, 2, 3, ete. (R.) 


Practice. Evidence. Statute of Frauds. Before Judge 
JOHNSON. Muscogee Superior Court. November Term, 
1870. 


Alfred O. Blackmar and Henry W. Chandler averred, 
that they were partners under the style of Blackmar & 
Chandler; that Aaron Burnett, Dan Fry, Henry G. Bryan, 
Loyd G. Bowers, William L. Stapler and Benjamin F. Mark- 
ham, partners under the style of Burnett & Company, owed 
them $1,500 00, because, on the 7th of August, 1867, said 
firm employed plaintiffs as agents for the company, at $1,- 
500 00 per annum, said service to begin on the 1st of Octo- 
ber, 1867, and end on the Ist of October, 1868, and plain- 
tiffs made all necessary arrangements to carry out the con- 
tract, and entered upon the performance of the same, as agreed 
upon, and faithfully performed their part and offered to carry 
out the same, in good faith, but said defendants prevented 


VoL, xLimI—36, 





570 SUPREME COURT OF GEORGIA. 
Burnett & Company vs. Blackmar & Chandler. 


them. The petition was filed on the 20th of October, 1868. 
In attaching process, the Clerk undertook to attach, as a 
heading to it, the several names of the plaintiffs, as such, and 
of the defendants, as such, but left out the name of said 
Bowers. The process was, “ The defendants are hereby,” 
ete. There was a return of service upon Bowers, Stapler and 
Fry, and under the signature of the sheriff were these words : 
- “The other defendants not to be found in the county.” Who 
wrote it does not appear. It was signed by no one. The 
said defendants who were served, pleaded that they did not 
undertake and promise conjointly with said other defendants, 
as charged ; that they were not members of the firm of Bur- 
nett & Company at the time of making said contract ; and 
that said contract was not in writing and not to be performed 
within a year from the date of making it, and was therefore 
void. The plaintiffs amended their declaration, by striking 
out “ Burnett & Company,” and inserting in lieu thereof, 
“The Burnett Line of Steamers.” Stapler, for the other 
defendants, pleaded that Burnett, Fry, Bryan, Markham and 
himself, were not trading under the firm name last aforesaid. 
When the cause came on for hearing, Bowers moved to dis- 
miss the cause as to himself, because there was no process as 
to him. He had pleaded before said amendment, and the 
Court overruled his motion. Bowers, Stapler and Fry then 
objected to going to trial then, because it was a suit against 
them and others jointly, and yet there was no return of non 
est inventus as to those others. This motion was overruled. 
They then moved to continue the cause, because of Fry’s ab- 
sence. They showed that they had used due legal diligence 
to have him present, and stated that they expected to prove 
by him that notice was given to plaintiffs, before the 1st of 
October, 1867, that defendants did not desire plaintiffs to 
perform said contract, and that plaintiffs did no act in the 
performance of said contract after the Ist of October, 1867. 
Plaintiffs’ counsel admitted that Fry would so swear, and 
said they would not contest on the trial that he would so 
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swear, but would not admit that such facts were true, nor 
agree not to contest their truth on the trial. And upon this 
admission, the Court overruled the motion to continue. 
Plaintiffs’ counsel proposed to read in evidence certain in- 
terrogatories taken out for said plaintiffs. These interroga- 
tories began as follows: 


“ BLACKMAR & CHANDLER vs, THE BurRNETT LINE OF 
SreEAMERS.—In the Superior Court of said county. 


“ Tnterrogatories to be propounded to the plaintiffs in said 
case.” The commission named the parties, as last aforesaid, 
and said, “ Whereas, Blackmar and Chandler are material 
witnesses in said suit.” They were signed as follows: 

“ Answered, sworn to and subscribed before us, this the 
27th of July, 1870. ; 

“GEO. W. A. BRANTLEY, Com’r. [1 8.] 
“S. F. JONES, Com’r. [L. 8.] 
“ Witnesses : 
“BLACKMAR & CHANDLER, 


“ A. O. BLACKMAR, 
“HH. W. CHANDLER.” 


Defendants’ counsel objected to these interrogatories, be- 
cause no witness was named in the interrogatories nor in the 
commission, nor were the answers signed by any witness. 
The objections were overruled. Chandler was in Court, and 
they, therefore, objected to reading his answers to said in- 
terrogatories. ‘This was also overruled. In these interrog- 
atories these plaintiffs testified as follows: Burnett & Com- 
pany were the husbands of the Burnett Line of Steamers, 
which steamers, to the best of their knowledge and belief, 
were owned by all of said named defendants. In August, 
1867, Burnett, representing his firm as general agents of said 
line of steamers, and:Fry, one of the owners in the line and 
managing Captain, verbally agreed to pay plaintiffs $1,- 
500 00, to act as exclusive agents for the line, from the 1st 
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of October, 1867, to the 1st of October, 1868. This sum 
was fixed upon to cover the expenses of a man to do the ad- 
ditional work consequent upon such engagement. Though 
the term did not begin till the Ist of October, 1867, plain- 
tiffs, the better to carry out the contract, began to act as 
agents at once; the managers of the line advertised plaintiffs 
as their agents, in the newspapers, circulars and freight tar- 
iffs. Plaintiffs’ duties, as such agents, consisted in soliciting 
freight, collecting freight-bills and distributing circulars, all 
which they faithfully did, up to the 2d of November, 1867. 
They employed an assistant at $1,200 00, for one year from 
the Ist of October, 1867, and paid him $1,200 00, and fur- 
nished, from their store, his family supplies for the year, at 
cost. They employed him solely because they had made 
such contract and needed him as an assistant to execute the 
contract. While they were engaged in performing their 
duties as such agents, without complaint of or notice to them, 
their agency was discontinued on the 2d of November, 1867. 
Nor had they any notice of such intention till they read in 
the Daily Sun newspaper: “The Burnett Through Line has 
no agent at Columbus, Georgia.—Burnett & Company, gen- 
eral agents, Apalachicola, Florida.” They at once asked an 
explanation, and Burnett said they were going to send two 
of the boats to Texas, and would keep the two others, and 
tried to make a new contract, to pay plaintiffs $750 00 for 
acting as agents for these two remaining boats. Believing 
that they could be agents of those two without an assistant, 
and that they could get rid of their assistant, they agreed so 
to change the contract, if the $750 00 were secured. They 
would not secure the $750 00, and the parties had no further 
connection with each other. Stapler, one of the owners, pre- 
vented the removal of the two boats, by legal means. The 
taking of these boats to Texas was not thought of till some 
time in October, 1867, and that idea made defendants desire 
to get rid of them as agents. 

Chandler then testified to the same things. Plaintiffs then 
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introduced Bowers, who testified that he owned stock in the 
Huntsman; Fry owned none in the Burnett and Jackson. 
The Huntsman, the Fry, the Burnett and the Jackson com- 
posed the line known as the Burnett Line, to distinguish it 
from a competing line of steamers. There was no commu- 
nity of profits or losses between them; each boat’s accounts 
were kept separately. Burnett managed them all, he con- 
trolling the majority of the stock. Plaintiffs acted as agent 
for this line six months or a year. They acted as such after 
the Ist of October, 1867. He saw them so acting but knew 


nothing of said contract. Burnett acted as agent of his own . 


accord, and witness and several stockholders objected to it. 
Here plaintiff closed his case. 

The defendants introduced the files of said newspaper, in 
which, from the 1st of March to the 1st of November, 1867, 
there was an advertisement headed “ Burnett Through Line,” 
and signed “ Blackmar & Chandler, Agents, Columbus, Geor- 
gia, Burnett & Company, General Agents, Apalachicola, 
Florida ;” and they also read in evidence the copy of said 
paper of November the 2d, 1867, containing the declaration 
that said line had no agent at Columbus as aforesaid. 

One Klink testified that plaintiffs did no service for the 
line in October, 1867, no boats went down the river and but 
one came up; that about the middle of September, 1867, he 
saw Fry go into plaintiffs’ store to deliver them a letter noti- 
fying plaintiffs that defendants could not carry out the con- 
tract; it was written by Burnett; soon after the 1st of Octo- 
ber, 1867, plaintiffs were told by Fry of having received said 
letter before the Ist of October, 1867, and they did not deny 
his statement. 

Stapler testified that he owned an interest in the Hunts- 
man and the Fry, but none in the other boats; that Fry was 
part owner of the Huntsman and Jackson; each boat’s ac- 
counts were kept separately, and there was no community of 
profits or losses. The four boats were called The Burnett 
Line, to distinguish them from a competing line; Burnett con- 
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trolled a majority of the stock and did about as he pleased, 
took all the money and never paid out any. Burnett & Com- 
pany was a firm in Columbus, Georgia, and Apalachicola, 
Florida, and had no interest in the boats. Some stockholders 
(Bowers and Markham) complained at Burnett’s acting as 
agent, and Womack & Saulsbury sold out on that account. 
No boat of the line went down the river during October, 
1867, and but one came up. This last statement was also 
testified to by the clerk of the Huntsman, and he said, in 
October, 1867, he refused to recognize plaintiffs as agents of 
the line and they seemingly acquiesced in his right so to do. 
Another witness testified that in January or February, 1867, 
plaintiffs sought the agency expecting to get pay for their 
services by the profits in selling ship stores, and the agency 
was obtained and plaintiffs acted under this contract thence- 
forward. 

In rebuttal, Chandler swore that it was after the Ist of 
October, 1867, when Fry mentioned Burnett’s letter, but said 
he would. not show it because it was a shame, as plaintiffs 
had fully complied with their contract. 


The Court charged the jury as follows: 

1. Defendants deny that they made any such contract as 
alleged by the plaintiffs. Determine from the testimony 
whether Burnett was agent of defendants, and if he was and 
made such a contract it is as binding as if made by defen- 
dants. 

2. Defendants say that, even if this contract were made, it 
was a verbal contract and not to be performed within a year 
from the time when it was made and is void by the Statute 
of Frauds. If it was a verbal contract, made on the 27th of 
August, 1867, and for a year’s services to begin on the Ist 
of October, 1867, and end on the Ist of October, 1868, it 
falls within the operation of the Statute of Frauds and is 
void unless it falls within the following exceptions: 

3. If plaintiff, on the 1st of October, 1867, entered upon 
the performance of said contract and did any act under said 
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contract, there has been a part performance of said contract 
and this would make it a valid contract and entitle plaintiffs 
to recover. 

4, If plaintiffs entered upon the performance of said con- 
tract and continued to work under said contract until the 2d 
of November, 1867, and was then discharged by the defen- 
dants without just cause or prevented them from perform- 
ing the contract, the law considers this as tantamount to 
performance and plaintiffs are entitled to recover the full 
amount stipulated to be paid for the whole year, with interest 
from the 1st of October, 1868. 

5. The acts done by plaintiffs after the Ist of October, 
1867, must have been done in pursuance of the contract to 
entitle them to recover. If these acts were done under the 
old arrangement they were not part performance and the case 
is not relieved from the operation of the Statute of Frauds. 
And if plaintiffs were notified, before the 1st of October, 
1867, that the contract would not be carried out, this may be 
considered to determine whether such acts were done under 
the old arrangement or this contract. 

The jury found for plaintiffs for $1,500 00, and interest 
and costs. Defendants sued out their writ of error, saying 
that the Court erred in refusing to dismiss the cause; in 
holding that the case stood for trial when there was no re- 
turn of non est inventus as to the other defendants; in over- 
ruling the objections to said interrogatories, and in allowing 
them read when one of the witnesses was present; “in the 4th, 
5th, 6th and 7th line of the first point charged ; in the whole 
of the third point charged; in the whole of the fourth point 
charged; in the 7th, 8th, 9th, 10th, 11th, 12th, 13th, 14th, 

15th and 16th lines of the fifth point charged, and in the 
whole charge as given.” In the bill of exceptions the charge 
is divided up as aforesaid ; in the parts just alluded to the 
lines are numbered on the margin. When the cause was 
called here, counsel for defendants in error objected to hear- 
ing the assignments of error, above quoted, because they did 
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not specify the errors complained of. The Court said they 
would hear all the points and consider this when they passed 
upon the case. 


JoHN Peasopy; R. J. Mosss, for plaintiffs in error. 
The cause was not ready till all the defendants were served or 
returned non est inventus: Revised Code, section 3274. As 
to continuance—Cheney vs. Smith & Alexander, last term. 
Statute of Frauds: Revised Code, section’ 1877 ; 31st Geor- 
gia Reports, 510. Part performance: 14th Georgia Reports, 
683; 30th, 96; Revised Code, section 1941, p. 3; Brown on 
Frauds, section 451; 15th Georgia Reports, 450; 3d Hill, 
N. Y., 130. Plaintiffs were entitled to value of their ser- 
vices: 26th Georgia Reports, 552 ; 31st Georgia Reports, 31. 
Damages not necessarily the amount stipulated: 41st Geor-_ 
gia Reports, 71. 


Smira & ALEXANDER; M. H. BLanprorp, for de- 
fendants. 


WARNER, Judge. 


This was an action brought by the plaintiffs against the 
defendants, as partners, using the firm name of “ Burnett 
Line of Steamers,” to recover for services alleged to be due 
them under a parol contract. The defendants pleaded that 
the alleged contract was not to be performed within one year 
from the making thereof. On the trial of the case, several 
exceptions were taken by the defendants, to the rulings of the 
Court, as set forth in the record, and they also excepted to 
the charge of the Court to the jury. That part of the charge 
complained of, is in the following words: “ If the plaintiffs, 
on the Ist of October, entered on the performance of said 
contract, and did any act under said contract, then there has 
been a part performance of said contract, and this would 
render it a valid contract and entitle the plaintiffs to re- 
cover.” This charge of the Court was error, in view of the 
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facts contained in the record. The Court should have charged 
the jury, that if there had been such a part performance of 
the contract on the part of the plaintiffs as would render it a 
fraud on them, by the refusal of the defendants to comply 
with the contract on their part, that would render it a valid 
contract, and entitle the plaintiffs to recover. 

There was no error in the rulings of the Court on the 
other exceptions specified in the record. 

Judgment reversed. 


Henry McCav ey, plaintiff in error, vs. Isaac J. Moses, 
/ defendant in error. 


Upon a suit brought upon a note given for the purchase-money of 
land, the defendant set up the contract of purchase by which it ap- 
peared the plaintiff and a man named Adams had jointly sold the land 
and gave bond for titles; and further, that the said parties had no 
title to the land, and that the title was elsewhere, and the inability of 
the parties to perform their contract. To this plea a demurrer was 
filed and sustained by the Court: 

Held, That, inasmuch as this was a contract for the purchase of land 
and the party was in possession, while we may consider his plea filed 
at law with the same consideration we would a bill filed in equity, this 
plea does not set up sufficient to restrain, in equity, the collection of 
the purchase-money; and rescission of the contract stands upon the 
same principle. When parties make contracts for land and take bonds 
or warranties and are in possession when sold for the purchase-money, 
it requires a strong case, something showing fraud or insolvency or 
non-residence, something which has grown up or is discovered since 
the contract, that would render it inequitable to enforce it, to invoke 
the powers of equity, whether invoked at law or in equity. ‘ 


Rescission of Contract. Before Judge Jonnson. Musco- 
gee Superior Court. December Term, 1870. 


Moses sued McCauley upon a promissory note payable to 
his order for $837 50. He pleaded that said note was given 
for a lot of land (described) on condition that said Moses 
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and David Adams should make him good title to said lot, 
but neither Moses nor Adams nor both ever had any title 
thereto but the title isin Mrs. Dawkins and Mrs. Payne, 
under the will of Randell Jones, deceased ; he was to pay 
$2,500 00 for the lot, gave Adams his note for $1,250 00 and 
Moses his note for $1,250 00; he paid Adams $600 00 and 
Moses owes defendant $200 00. He offers to return the lot 
to plaintiff with its rents and rescind the contract upon 
Moses paying him said $200 00. 

It was admitted that McCauley was in possession of the 
land, and upon demurrer the Court struck said plea. Plain- 
tiff obtained a verdict for the amount due on the note. The 
striking of said plea is assigned as error. 


H. L. Bennrne, for plaintiff in error. As to rescission, * 
cited: R. Code, secs. 2809, 2662; 10 Ga. R., 127. Ina- 
bility to perform equal to non-performance: 12 Ga. R., 150. 
Vendors must be able to comply before they can ‘force com- 
pliance: R. Code, secs. 3135, 3136; Edwards vs. Heather, 
McNaughten’s Select Cases Law Library, 12. No offer to 
rescind necessary in this case: R. Code, sec. 2662. What 
this covenant includes: R. Code, sec. 2667. For fraud, 
equity will relieve before eviction: 2 Ga. R., 460; 16th, 
432. 


Peasopy & Brannon, for defendant. As to defendant 
in possession cited: 1 John. Ch. R., 216; 2d, 520; 10 Ga. 
R., 133; 41st,179. Purchaser must have title or warranty: 
2 Caines’ Cases, 192; and must resort to his warranty: 10 
Ga. R., 133. No relief at law. 


LocHRANE, Chief Justice. 


It appears, by the facts presented in this record, that 
Moses had sued McCauley upon his note given for the pur- 
chase of land. The defendant set up by his plea, in the na- 
ture of a bill in equity, that the land was bought jointly 
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from Moses and a man named Adams, whose bond for titles 
he held; that they had no title to the land; that the title 
was elsewhere; and further, that the vendors were unable to 
perform their contract. The plaintiff demurred to this plea, 
which was sustained by the Court, it appearing that the de- 
fendant was in the possession of the land for which the note 
was given. 

We affirm the judgment of the Court below in this case, 
premising that under our peculiar system of pleading there 
is no difference in law and equity, so far as to authorize by 
plea all equitable rights and remedies to be adjudicated. 
And treating this plea with all the consideration of an equi- 
table proceeding to rescind the contract, or restrain the col- 
lection of the debt, we are satisfied that it fails to present 
such a case as would authorize either. To restrain the col- 
lection of the notes given for the purchase-money of lands, 
or to rescind the contract, by one in undisturbed possession 
under the contract of purchase, requires a very strong case. 
To authorize equitable interference, there must be fraud to 
mislead the party, or there must be insolvency in the vendor 
and a clear case of unquestioned paramount title exhibited to 
the Court outstanding elsewhere which will be enforced; or 
it must show non-residence so that the plaintiff is out of the 
jurisdiction of the Court, or something which has been dis- 
covered since the contract, of equal dignity and analagous, 
which will show that it would be inequitable to enforce the 
contract, to authorize equity to interpose its arm and shield, 
from the legal consequences of the contract, the party from 
its legitimate results. In a word, it takes a strong case, 
where a party buys and is in possession, to invoke such pro- 
cesses and powers against his compliance with his contract, 
and we are of opinion this case, as presented by the plea, is 
not one of them. 

Judgment affirmed. 
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THE Cotumsus Iron Works, plaintiffs in error, vs. G. 
AENCHBECKER et al., defendants in error. 


Where a motion was made to set-off losses against a judgment, under 
the Act of October 13th, 1870, and the Judge sustained the demurrer 
to such motion and dismissed it, upon the ground that the judgment 
being for mesne profits, arising out of a suit of ejectment, was not 
within the provisions of said Act: 

Held, That such judgment by the Court was not error. 


Relief Act of 1870. Before Judge Jounson. Muscogee 
Superior Court. November Term, 1870. 


Aenchbecker et al., brought ejectment against The Colum- 
bus Iron Works, and in January, 1870, recovered the land, 
and a judgment for mesne profits during the time defendant 
had been in possession, to-wit: from the..... day of...., 1863, 
to January, 1870. With the writ of possession a fi. fa. is- 
sued for these mesne profits. The president of the company 
made affidavit that The Columbus Iron Works lost ma- 
chinery, ete., worth $50,000 00, “by er in consequence of 
the late war against the United States, by the people of this 
and other States; that said judgment was founded upon a 
contract made prior to June, 1865, and upon the trial of said 
cause the benefit of the Relief Act of 1868 was not allowed 
to said defendant.” The prayer was that these losses be set- 
off against said judgment, under the Relief Act of 1870. 
Plaintiffs’ counsel demurred to said plea and prayer, saying 
this was not such a judgment as was contemplated by said 
Act of 1870. The Court sustained the demurrer, and that 
is assigned as error. 


Preasopy & Brannovy, for plaintiffs in error. 


H. L. Bennrne ; JAmMeEs M. RussE 1, for defendants, said 
the Relief Act of 1870, only covered demands arising ex con- 
tractu. 
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LocHRANE, Chief Justice. 






The judgment of the Court below in this case, was based, 
we presume, upon the ground that a judgment for mesne 
profits, obtained in a suit growing out of an action of eject- 
ment, was not within the provisions of the Relief Act of 
October 13th, 1870, so as to let in equitable losses by the re- 
sults of the late war, etc. At least we so hold the law to be, 
and affirm the judgment sustaining the demurrer, under the 
facts in this case. 

Judgment affirmed. 









E. V. Kivemay, plaintiff in error, vs. A. GAMMELL, de- 
fendant in error. 






It is error in the Court below to refuse a continuance and force parties 
to trial upon the admission in these words: ‘‘ We admit and do not 
contest the fact, that the witness, Fuller, would, if present, testify to 
the facts stated in the above affidavit.”’ Under the Code, section 
3472, to force a trial in absence of witnesses by the admission of the 
proof, it is necessary not only to admit and not contest the fact that 
the witness would so swear, but to go further and admit the facts to 
be true, and not contest their truth. 









Jurisdiction of Justices of the Peace. Continuance. Be- 
fore Judge JoHNson. Muscogee Superior Court. Novem- 
ber Term, 1870. 











Gammell, a livery stable keeper, sued Klugman in a Jus- 
tice’s Court, averring that in March, 1870, he hired Klug- 
man a horse which, by hard driving, Klugman injured to 
the damage of Gammell $100 00. Klugman pleaded to the 
jurisdiction of the Justice, because this was an action for 
damages over which the Superior Court, he said, had exclu- 
sive jurisdiction. This plea was overruled, and Gammell 
had a judgment against Klugman. He appealed to the Su- 
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perior Court. When the cause was called for trial, defend- 
ant’s counsel moved to dismiss it, because the Justice below 
had no jurisdiction. This was overruled. They then moved 
to continue the cause for the absence of two witnesses. What 
they expected to prove by them was material, and their ab- 
sence was properly shown, etc. One was a female, residing 
in the county, who, when subpeenaed, said she would attend 
Court in person. The Court overruled the showing as to 
her, because defendant had not taken her interrogatories. 
He overruled the motion as to the other witness, upon plain- 
tiff’s counsel agreeing to admit on the trial that the absent 
witness would swear as they expected him to swear, and 
without requiring them to agree not to controvert the truth 
of the facts to which he would testify. The trial resulted in 
a verdict for plaintiff. The refusal to dismiss and to con- 
tinue the cause are assigned as error. 


Mosss & Downine; SmitH & ALEXANDER, for plaintiffs 
in error. 


Peasopy & Brannon, for defendant. Continuances: 
14th Georgia Reports, 6; 30th, 831. 


LocHRANE, Chief Justice. 


We reverse the judgment of the Court below in this case, 
upon the ground that the Court erred in forcing the party to 
trial and refusing a continuance, under the facts disclosed by 
the record. Under section 3472, of the Code, to entitle a 
party to force his adversary to trial in the absence of his wit- 
ness or witnesses, the admission of what the witness would 
swear if present, must go to the extent of admitting the facts 
stated to be true, and not contest the truth of such statement 
of facts. An admission that the witness would so swear, and 
not contest that he would so swear, is insufficient. The in- 
tention of this statute cannot be perverted by evasions and 
subtleties. The party is entitled to his witnesses, if properly 
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subpoenaed and the law otherwise complied with, to give in 
evidence the facts which he may know. And if a trial is 


forced in his absence, the admission to invoke such compul- 
sory trial, must go to the full extent of admitting and not 
contesting the truth of the facts expected to be proved by him, 
without equivocation, evasion or contest. 

Judgment reversed. 


E. W. SEABROOK, administrator, plaintiff in error, vs. 
THE UNDERWRITERS AGENCY et al., defendants in error. 


When a bill was filed against an insurance company, containing allega- 
tions which make a prima facie case of fraud and negligence on the 
part of the agent of the company in failing to effect an insurance on 
cotton, whereby, the complainant was injured and damaged, the 
Court of equity having first obtained jurisdiction of the case, will re- 
tain it until the cause can be heard and determined on its merits. In 
all cases of fraud (except fraud in the execution of a will) equity has 
concurrent jurisdiction with the Courts of law. 


Insurance. Equity. Before Judge Jounson. Muscogee 
Superior Court. November Term, 1870. 


This bill was by Seabrook, as administrator of Dawson 
against Rust, the Agent, and The Underwriters’ Agency, a 
corporation of New York, composed of the Germania, the 
Hanover, the Niagara and the Republic Insurance Company, 
each of which is a corporation of New York, as averred, the 
averrments of which are fully stated in the opinion. <An- 
swers had been filed and the bill was read on trial when the 
Court dismissed it for want of equity. 


H. L. Bennine for plaintiff in error. The motion came 
too late: Story’s Eq. PIl., 8, secs. 461, 291, Note 1, sec. 
594; 27th Ga. R., 233, 352-259. If in time it was not 
good: 1 Dan’! Ch. Pr., 389, 398; 8th Ga. R., 506-486. 
Amendment: secs. 3435, 4118 R. Code. Constructive fraud: 
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sec. 3116 R. Code; Old Code, sec. 2948. Equity jurisdic- 
tion: R. Code, secs. 3115, 3041. Court first taking jurisdic- 
tion will keep it: Old Code, sec. 3029. The principal is 
bound for carelessness, ete., of agent: R. Code, sec. 2175 ; 
18th Ga. R., 432, 411; Dig. F. Ins. Decisions, 306, sec. 4, 
(20 Barb., 468;) 19 How. R., 318; 1 Pars. on Ins., 503, 
37,2; Ed. F. Ins. Decisions, 444, sees. 4, 5, 6, 8, 9, 10, 17, 
19, 20, 22, 24, 64; Id., 637, secs. 3, 25, 28; Id., 34, secs. 
7, 11, 12, 15, 20, 23, 44, 52, 62, 63, 64; Hildyard on Ins., 
537-8, 546-7. Imf principal is not bound agent is: R. Code 
secs. 2187, 2167, 3076. Agreement to insure may be specifi- 
cally enforced in equity: Dig. F. Ins. Decisions, 166, sec. 
1, 2,3. As to waiver by Insurance Agent: Carrugi’s case, 


40th and 4ist Ga. R. 
R. J. Moses for defendants. 


WARNER, Judge. 


This was a bill filed by the complainant against the de- 
fendants, on the 13th of April, 1866. The defendants had 
answered the bill. When the cause was called for trial at 
the November Term of the Court, 1870, and after hearing 
the bill read, the Court dismissed the same for want of equity, 
to which the complainant excepted. The facts alleged in the 
bill are in substance as follows: The complainant had two 
lots of cotton at Albany, Georgia, one of fifty bales, the other 
of sixty bales, which he desired to ship to Apalachicola, and 
to insure the same. On the 6th of February, 1866, Bowers, 
as the agent of complainant, wrote to Rust, the agent of the 
Underwriters Insurance Agency, at Albany, to “please find 
Mr. Oliver Cromwell, (who was also an agent of complain- 
ant,) and get particulars of how he ships two lots of cotton 
to Apalachicola, one of fifty and the other of sixty bales, and 
insure them to Apalachicola, send bills to me, and I will re- 
mit by express. Your prompt attention will much oblige,” 
etc. The bill alleges that this letter was received by Rust 
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on the 8th or 9th of February, that he looked up Cromwell 
in Albany, in order to obtain from him the particulars of 
how he was shipping said cotton, and read the letter to him 
with that view; that Cromwell then informed him that the 
lot of sixty bales was already on board the steamer White 
Rose, lying in the river at Albany, which would leave the 
next morning; that the lot of fifty bales would be sent by 
one of Rust’s boxes, as there was not time to get it on board 
the steamer; that Rust made no further inquiry, apparently 
satisfied with the information he had received, retired, as the 
said Cromwell supposed, to make out the insurance as he 
was instructed to do by Bowers’ letter, which he had in his 
hand. On the 9th of February, 1866, Rust answered Bow- 
ers’ letter, in which he stated, “ Your favor of the 6th in- 
stant, is received. Mr. Cromwell is now shipping sixty bales 
cotton by the steamer White Rose, now loading at this place; 
the other fifty bales he will not be able to get off in time for 
the boat, but will ship next week.” This letter was received 
by Bowers two or three days after its date, who considered it 
to mean that his request had been complied with, and that 
the cotton was insured, and so the complainant was informed. 
And all parties rested satisfied that the insurance had been 
effected, and that there was nothing further to be done by 
any of them. Things remained thus until the 19th of Feb- 
ruary, 1866, when the steamer White Rose sunk at “ Hell 
Gate,” on her way to Apalachicola, and the cotton was dam- 
aged to the value of $9,500 00. Two or three days after- 
wards, Cromwell, the agent of complainant, called on Rust 
to arrange with him the payment of the insurance, when, 
much to his surprise, Rust, after reflecting a little, said to 
him, that the cotton was not insured, that he had received 
no money to pay the insurance with, and he was not in the 
habit of advancing on insurance. The complainant alleges 
that this was a mere pretext and after-thought, because Bow- 
ers, in his letter, had requested him to send his bills for both 
lots of cotton to him, and had assured him that he would remit 


VoL, xLu11-37, 
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him payment by express, and that Rust had acted on his letter 
by hunting up Cromwell, reading it to him, and receiving 
from him the particulars of how the cotton was to be shipped, 
and did act on it in respect to the other lot of fifty bales, in 
respect to which, he did not only insure as the agent of the 
said Underwriters Agency, but made out all his charges, in- 
cluding the premium for insurance against Bowers, making 
no objections to the proposed terms of payment. The com- 
plainant alleges that Rust, by his conduct in the premises, 
induced him and his agents to believe that he had insured 
said cotton, and so prevented him and them from effecting 
an insurance thereon elsewhere, as there was ample time to 
have done, inasmuch as the steamer did not leave Albany 
for several days after he received Bowers’ letter and read the 
same to Cromwell, and the steamer did not sink until the 
19th of February, The complainant alleges, that in consid- 
ation of the promises, he reposed full confidence in Rust, as 
the agent of the Underwriters Agency, aforesaid, that he 
would insure the cotton, and that his omission or neglect to 
do so, was contrary to his duty, both legal and equitable, and 
contrary to the trust and confidence which the complainant 
and his agents justly reposed in him, and is a fraud upon 
him for which he is not only liable, but the Underwriters 
Agency, also, who are bound for the care, diligence and 
fidelity of their agents in their business, and responsible for 
his neglects and frauds, in the transaction of such business, 
wherefore he says that said Underwriters Agency and the 
said Rust, are liable to him for the loss of the cotton. 

As a general rule of law, the principal is bound for the 
care, diligence and fidelity of his agent in his business, and 
for the neglect and fraud of his agent in the transaction of 
such business. In all cases of fraud, (except fraud in the 
execution of a will,) equity has concurrent jurisdiction with 
the Courts of law: Code, 3115. Where law and equity 
have concurrent jurisdiction, the Court first taking will re- 
tain it, unless a good reason can be given for the interference 
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of equity : Code, 3041. The allegations in the complainant’s 
bill make a prima facie case of fraud or neglect on the part 
of the agent of the Underwriters Agency, in failing to effect 
an insurance on the cotton, whereby the complainant has 
been injured and damaged, and the Court of equity having 
first obtained jurisdiction of the case, should have retained 
it until the cause was heard and determined on its merits. 
In our judgment, the Court below erred in dismissing the 
complainant’s bill for want of equity at the trial term thereof. 
Let the judgment of the Court below be reversed. 


(Note.—McCay, Judge, concurred, hesitatingly, saying 
he thought it was best to have a hearing. R.) 


Davip L. Boouer, plaintiff in error vs. EomuND H. Wor- 


RILL, defendant in error. 


A suit was instituted upon a joint note and one only was served, and 
at the trial, upon objection being made, plaintiff’s counsel discontin- 
ued the suit as to the party not served, upon which the defendant then 
pleaded the facts in abatement, to which plea a demurrer was filed, 
which the Court sustained and then defendant excepted to the judg- 
ment and retired. 

Held, Under section 3274 of the Code, it was error in the Court to have 
sustained the demurrer to the plea. This plea distinctly set out the 
facts, it showed that the note was joint, that the joint contractor, not 
served, lived in the jurisdiction of the Court and in the county where 
the Court was then sitting. And as tothe form of the plea we may 
only say all the technicalities of pleading and the subleties of form have 
been brushed away by the sweep of an enlightened progress in the ad- 
ministration of justice. ; 


Parties. Pleading. Before Judge Jounson. Muscogee 
Superior Court. November Term, 1870. 


Worrell sued D. L. Booher and Milo Booher, of said coun- 
ty, upon a promissory note for rent, whereby they jointly 
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promised to pay a sum of money to one Cheney’s order. 
Worrell indorsed upon his petition, “ Let the sheriff return 
as to Milo Booher not to be found, etc., E. H. Worrell.” 
The sheriff served D. L. Booher, and as to Milo returned 
only as follows: “ No copy furnished me to serve upon the 
other defendant, Milo Booher.” 

When the cause was called for trial, D. L. Booher’s coun- 
sel objected to trying it till Milo Booher should be served. 
The plaintiff took an order dismissing the cause as to Milo, 
and thereupon the Court ordered the trial to proceed. D. L. 
Booher then pleaded as follows: ‘ Milo Booher is, with said 
defendant, jointly liable to the said plaintiff on said note, and 
said Milo Booher resides within the jurisdiction of the Court, 
and did so reside at the commencement of the suit, to-wit : 
in the county of Muscogee in said State, and, though appa- 
rently sued in said action with the said defendant, yet at 
the time of the filing of the declaration in the office of the 
Clerk of the Superior Court of Muscogee county, the said 
plaintiff in writing instructed the said Clerk not to have the 
said Milo Booher served, and this the defendant is ready to 
verify, wherefore he prays judgment,” ete. 

This plea was demurred to and the demurrer was sustain- 
ed. The defendant declining to offer other defense, judgment 
was entered against him by default. The sustaining said de- 
murrer and signing said judgment are assigned as error. 


Moszs & Down1no, for plaintiff in error, 


Peaspopy & BRANNON, for defendant. Said defendant 
should have pleaded the non-joinder in abatement: R. Code, 
secs. 3424, 3529; 23d Ga. R., 600. This was not a plea in 
abatement: 3 Ch., 900. He should have asked that Milo be 


served : 36th Ga. R., 407. 
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LocuraNE, Chief Justice. 

The legal question presented by the record is whether a 
joint promissor, living within the jurisdiction of the Court 
when the suit is filed, must be sued with the other joint ma- 
ker. 

Suit was brought against both, but one only was served, 
by direction of the plaintiff. Upon the trial the defendant 
objected, and the plaintiff discontinued the suit as to the party 
not served, and then defendant pleaded the facts in abatement. 
Plaintiff filed a demurrer to the plea, which the Court sus- 
tained, and the plaintiff took judgment. 

In our opinion it was error in the Court to have sustained 
the demurrer to the plea under section 3274 of the Code. 
The facts pleaded showed there was a joint contractor who 
lived within the jurisdiction of the Court who had not been 
served. And the form of the plea was immaterial to the 
merits of the case. ‘Technicalities in pleading, and subleties 
of form have been brushed away by the sweep of an en- 


lightened progress in the administration of justice. 
Judgment reversed. 


Jackson M. Git, plaintiff in error, vs. MARy MIzeLu 
et al., defendant in error. 


1. A sold property to B, to pay his debt to B. Subsequently A applied 
to the Ordinary for an exemption of certain property, and in his sched- 
ule included said property sold to B. Pending this application, A and 
B, who had had dealings subsequently to as well as before said sale to B, 
submitted their matters to arbitration. The arbitrators awarded that 
A owed B a sum of money and that said sale was valid, but directed 
that if A paid said sum he should have back said property: 

Held, That said property could not be exempted till said sum was paid. 
(R.) 

2. Said property was under said award sold by a Receiver appointed to 
sell and pay said debt, notwithstanding the Ordinary exempted it: 

Held, The Receiver was not a trespasser, nor liable to an action for such 
sale. (R.) 





590 SUPREME COURT OF GEORGIA. 
Gill vs. Mizell. 


Exemption. Lien, ete. Before Judge Jonnson. Ma- 
rion Superior Court. April Term, 1871. 


In August, 1869, Mary Mizell and her minor children 
brought trespass against Gill for selling certain property 
which had been set apart as exempt from her husband’s 
debts, under the Homestead and Exemption Act. 

Allen Mizell, the husband of Mary Mizell, and father of 
said children testified that Gill sold said property; that he 
and one Proctor had had a misunderstanding and submit- 
ted the same to arbitration, and that he and his wife and 
Proctor agreed that the property should be turned over to 
Mizell, and be by him sold, and that he should hold the 
proceeds until the end of the litigation as to this award ; 
and that he had sold the property. Plaintiff’s counsel read 
in evidence a record, showing that on the 8th of November, 
1868, Allen Mizell petitioned for the exemption of said per- 
sonalty, and the same was exempted from his debts by the 
Ordinary of said county on the 4th of December, 1868. 
Here plaintiff closed. 

The defendant’s counsel read in evidence the papers re- 
lating to said arbitration and award. From them it appeared 
that on the 30th of November, 1868, Allen Mizell and one 
Proctor submitted to arbitration the assignment of certain 
counter claims growing out of a partnership between them, 
during the years 1867 and 1868, in which it was recited that 
said property was formerly Mizell’s, and in Proctor’s pos- 
session, but the “sale shall be canceled when Mizell shall 
pay his indebtedness to Proctor.” On the 1st of December, 
1868, the arbitrators made an award “that Mizell is indebted 
to Proctor in the sum of $780 59, and that said sum be paid 
on or before the Ist of January next, and that the two mules 
and all the other stock mentioned in the agreement (afore- 
said) are the property of said Proctor; but that the said 
Proctor shall deliver said mules and stock back to said Mi- 
zell if he pay Proctor before the Ist of January next, said 
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sum,” and that one Tullis should sell the property and pay 
Proctor said sum. Proctor then testified that on the 1st of 
January, 1867, he and Mizell became partners in farming 
operations, and stated the terms of the partnership for 1867 
and 1868; that in 1867 Mizell became his debtor, and sold 
all of said property to Proctor, ‘ being anxious to secure his 
indebtedness”’ and agreed to continue the business for 1868. 
A witness testified that he was present when Mizell sold said 
property to Proctor, about the 1st of January, 1868, in part 
payment for what Mizell owed Proctor. 

In rebuttal, Mizell denied that he ever did sell said prop- 
erty to Proctor. 

The Court charged the jury, that ifsaid property was Allen 
Mizell’s when the application for exemption was filed and 
allowed by the Ordinary, the plaintiff could recover, if de- 
fendant converted the property, although an award had been 
made between the time of application and the time of the 
approval of the Ordinary; that the meaning of the award 
was, that Mizell owed Proctor $780 59. Defendant’s coun- 
sel asked him to charge the jury that if said property was 
turned over to Proctor by Mizell, before the exemption was 
allowed by the Ordinary, to secure Proctor an indebtedness 
which Mizell owed him, then Proctor can hold the property 
until Mizell pays him, notwithstanding the exemption al- 
lowed by the Ordinary. The Court so charged, with this 
qualification: If Mizell sold said property after the allow- 
ance of the exemption, and if the title to said property was 
in the plaintiffs, yet, though Proctor might have the posses- 
sion for the time, the defendant, by such sale, became a tres- 
passer. Defendant’s counsel further requested the Court to 
charge the jury, that if the property sold by defendant was 
the proceeds of the partnership, no title could be vested in 
the plaintiffs to the same by said exemption, until the part- 
nership affairs were settled up. He so charged, with this 
qualification: If Proctor had received his part of the part- 
nership property, plaintiffs could recover. The jury found 
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for the plaintiff for the sum for which Gill sold said prop- 
erty. Defendant’s counsel say that the Court erred in each 
of said charges and qualifications of said requests to charge. 


M. H. Buanprorp; E. H. Worriiz; B. B. Hryton, 
for plaintiff in error. 


Peasopy & Brannon, for defendants. 


LocHRANE, Chief Justice. 


Two parties, named respectively Mizell and Proctor, en- 
tered into a copartnership in farming, in the beginning of 
the year 1867, and at the close of the year Mizell fell in 
Proctor’s debt, to extinguish which, he made sale to him of 
two mules and some stock, and the parties agreed to go on 
the ensuing year, 1868, upon the same terms, which they 
did. At the close of 1868, Mizell applied to the Ordinary 
to have certain property exempted as personalty, and in his 
schedule, included the two mules and other property previ- 
ously sold. A few days subsequent to the application, both 
parties submitted all their accounts and controversies to ar- 
bitrators, who awarded the amount of $780 00, due to Proc- 
tor from Mizell, and found the sale valid; but directed, if 
Mizell paid the money, he was to have the mules and stock 
back ; and under such award, Gill, acting by way of Receiver, 
sold the property, and Mrs. Mizell, for herself and minor 
children, brought suit against him for the money, and upon 
the trial, under the view entertained by the Court, that this 
award, which had been made the judgment of the Court, 
created only a lien on the property of Mizell, and such lien 
was displaced by the right of the family under the exemp- 
tion, etc., and his charge to that effect, the jury found for 
the plaintiff 

Held, under the facts in this case, that the award of the 
arbitrators was conclusive and binding upon all the parties 
thereto, and the wife and children of Mizell had no right in 
the property, found under such award to belong to Prostor, 
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without first complying with the award and paying the 
amount due. 

Held again, that the sale of the cotton under such award 
did not render the party selling a trespasser and liable to 
action as such, and that, inasmuch as the cotton being raised 
in copartnership was to be sold and the money paid over to 
the extinguishment of a copartnership debt, the judgment of 
the Ordinary did not, by such exemption, change its legal 
status, or vest any right therein superior to the award. 
Judgment reversed. 













JAMES F, WINTER, plaintiff in error, vs. H. H. Eppine & 
Company, defendants in error. 






An action was brought by the plaintiff against the defendants, to recover 
$500 00 in gold coin, deposited with the defendants on the 20th March, 
1865, and there was no evidence of any demand having been made on 
the defendants for the payment of the gold coin prior to the Ist of 
June, 1865: 

Held, That this was not sucha debt or contract as comes within the 

provisions of the Act of 1870, requiring an affidavit of the payment of 

taxes thereon, and it was error to dismiss the plaintiff’s action on the 
ground that no affidavit of the payment of taxes had been filed. 














Relief Act of 1870. Before Judge HARRELL. Muscogee 


Superior Court. May Term, 1871. 


Winter’s action against H. H. Epping & Company was 
begun in 1869. It contained the following averments: On 
the 20th of March, 1865, defendants bought for the joint ac- 
count of himself and themselves, $2,500 00 in gold coin, 
which Epping kept for their joint benefit. On the 15th of 
April, 1865, these joint owners sold $1,000 00 of said coin, 
and on the 17th of June, 1865, defendants paid plaintiff 
$250 00 of said coin, leaving due him $500 00 of said coin, 
which plaintiff demanded “on the 24th day of ......, 1865, 
and since,” and defendants refused to deliver the same to 
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him. Plaintiff did not file his affidavit that he had paid all 
legal taxes required of him, as is required in suits on con- 
tracts made or implied prior to Ist of June, 1865, by the 
Relief Act of 15th of October, 1870, and for this the Court 
dismissed the cause. This is assigned as error. 


-PeEaBopy & BRrannovy, for plaintiff in error. 
Moses & Downina@, for defendants. 
WARNER, Judge. 


This was an action brought by the plaintiff against the 
defendants to recover the sum of $500 00 in gold coin. On 
the trial of the case, a motion was made by defendants 
to dismiss the plaintiffs case, on the ground that no affi- 
davit of the payment of taxes had been filed as required 
by the Act of 1870, which motion was allowed by the 
Court and the case dismissed. Whereupon, the plaintiff ex- 
cepted. It appears from the record that the plaintiff and 
defendants, on the 20th of March, 1865, purchased $2,500 00 
in gold coin, on joint account, which was deposited with the 
defendants. The plaintiff claims that there is $500 00 of 
the gold so purchased on joint account due him. There is 
no evidence in the record of any demand having been made 
by the plaintiff on the defendants for the payment of the 
gold, prior to the 1st of June, 1865, and the majority of the 
Court are of the opinion that this is not such a debt or con- 
tract as comes within the provisions of the Act of 1870. 
Believing that Act to be unconstitutional and void, as to 
contracts made prior to the 1st of June, 1865, I concur in 
the reversal of the judgment in this case. The Court below 
erred in dismissing the plaintiff’s action, on the statement of 
facts disclosed by the record. 

Judgment reversed. 
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JAMES RANKIN, executor, plaintiff in error, vs. WILLIAM 
Dawson, et al., defendants in error. 










When a motion was made to set-off losses against a judgment based on 
affidavit, which does not state the judgment was founded on a debt, 
contract or cause of action made or implied before the first of June, 
1865, and upon demurrer thereto the Court sustained the demurrer 
and dismissed the motion: 

Held, That the judgment of the Court below was not error, under the 

law and facts of the case. 











Relief Act, 1870. Set-off. Before Judge HARRELL. 
Muscogee Superior Court. May, 1871. 











William Dawson, on the 3d of December, 1869, obtained 
a judgment against James Rankin, executor of William 
Rankin et al. Fi. fa. issued, there was a levy, claim, ete. 
This levy was dismissed in May, 1870. On the 9th of No- 
vember, 1870, Dawson made affidavit as to the payment of 
taxes, as is required by the Relief Act of 13th of October, 
1870, with a view to proceed on the fi. fa. Rankin then 
made affidavit that he, as the executor of William Rankin, 
lost one hundred and fifty-five slaves, worth $75,000 00, 
and one hundred and seventy shares of Columbus bank 
stock, worth $25,000 00, and mules and cotton worth $10,- 
000 00, by or in consequence of the late war against the 
United States by the people of this and other States, and “ he 
desires to set-off said losses against the judgment in said 
case, and have them entered as a credit on the same; such 
credit or set-off was not allowed on the original trial, and said 
judgment has not been reduced under the Relief Act of 
1868.” This affidavit was demurred to as insufficient in law 
to stop said fi. fa. The demurrer was sustained and that is 
assigned as error. 






















Peapopy & Brannon; SmitH & ALEXANDER, for plain- 
tiff in error. Act of 13th October, 1870. Set-off against 
judgment: 40 Georgia Reports, 68, 495, 501. The cause 
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favor of the claimants was fully supported by evidence, and 
the law was fairly submitted to the jury by the Court, and 
upon a motion for a new trial the presiding Judge refused 
to grant the motion. And upon the settled adjudications of 
this Court, we will not interfere with his judgment in the 
premises, The ground of newly discovered evidence, over- 
ruled by the Court in refusing the motion for a new trial, 
presents nothing upon which this Court can interfere, as the 
evidence does not accompany the motion, and if we were to 
take it by the general presentation of its character, it would 
be cumulative merely, and not a good ground for a new trial. 
Judgment affirmed. 


CHARLES A. Nuttine ef al., plaintiffs in error, vs. J. M. 
BoaRDMAN e¢ al., defendants in error. 


Where a bill was filed by the heirs-at-law of an estate, against the ad- 
ministrator and parties to whom he had sold railroad stock, the prop- 
erty of the estate, to recover back said stock which had been sold by 
such administrator without an order of the Court of Ordinary, and the 
parties who were the purchasers and defendants answered the bill, and 
in such answers, by way of cross-bill, prayed that the securities of the 
administrator be made parties, which was demurred to, and upon ar- 
gument, the Court sustained the demurrer, dismissing such cross-bills, 
ete. : 

Held, That the administrator and his securities were bound to respond 
for any devastavit by the administrator, of the assets of the estate of 
the decedent, to the heirs-at-law or to the creditors of said estate. But 
in an action brought by the heirs-at-law or by bill filed by them, to re- 
cover back property sold illegally by the administrator, from the pur- 
chasers, upon the ground that they had acquired no title thereto, the 
securities on the administrator’s bond cannot be made parties thereto 
at the instance of such purchasers. If they acquired no property in 
the thing purchased, then the securities on the bond would not be lia- 
ble in case of its recovery ; and as they dealt with the administrator, 
individually, in the purchase, they cannot make the securities liable 
on the bond to them for loss, if any is sustained upon failure of the 
title so purchased by them, unless it was shown the proceeds, or some 
part thereof, was applied to the benefit of such estate. 
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Principal and surety. Administrators. Before Judge 
Cote. Bibb Superior Court. October Term, 1870. 












See the bill by which this cause was begun in Southwes- 
tern Railroad Company vs. Thomason, 40 Georgia Reports, 
408. By amendment it was averred that Charles A. Nut- 
ting, Cubbedge & Hazlehurst et al., bought said stock, and 
the prayer was to follow it in their hands. In their answers 
they said the wrong was in Usher, administrator, in making 
the illegal sale, and that he, and not they, should respond. 
And Usher being insolvent, they prayed that his securiti¢s 
on his administration bond, Boardman et al., should be made 
parties, and made to respond to the demand of complainant. 
Boardman e¢ al., securities, demurred to this cross-bill, say- 
ing that they were not responsible for any illegal and frau- 
dulent sale of intestate’s stock. The Court sustained the de- 
murrer and dismissed this cross-bill against Usher’s securi- 
ties. This is assigned as error. 





— 















Nessits & JACKSON, for plaintiffs in error. 






Lanier & ANDERSON; Por, Hatt & Pos, for defend- 
ants. Administrator is trustee for distributees and creditors : 
Toller’s ex’rs., 497 ; 1 Story’s Equity, sec. 532. Ergo, he nor 
his surety is only liable to any but them: Theobald Pr. & 
S., 366; Revised Code, section 2122. If he sold as admin- 
istrator purchasers were bound to look to his authority to 
sell: 1 McLean’s R., 533. Substitution: Revised Code, sec- 
tions 2150, 2151; Theobald, 252, 265. If heirs fail to sue 
administrator and loss thereby occurs, may not administra- 
tor’s sureties be released? 37 Georgia Reports, 488. This 
cross-bill is distinct from original bill: 3 Dan. Ch. Pr., 
1742, 1743, 1746; 7 J. C. R., 252; Revised Code, section 
4122. It is therefore multifarious: 1 Dan. Chan. Prac., 
385, 383, 384 and note (1); 12 Georgia Reports, 61; 5th, 
573. 
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LocHRANE, Chief Justice. 


The complainants brought their bill to recover back rail- 
road stock alleged to have heen illegally sold by the admin- 
istrator of an estate which they claimed as heirs, ete., to the 
defendants. The answers contained by way of cross-bill, a 
prayer that the securities of the administrator be made par- 
ties. A demurrer was filed to this portion of the answers, 
which the Court sustained, and dismissed the cross-bills. 

We affirm the judgment of the Court below in this case. 
We recognize the rule of law binding the administrator and 
his securities to respond for any devastavit of the assets of 
the estate in his hands for administration, and that such suit 
may be maintained, either by the heirs or by creditors of the 
estate. But when a suit is instituted or a bill filed to re- 
cover back property sold illegally by the administrator, out 
of the hands of those who purchased or possessed the same, 
we see no reason why the securities on his bond are either 
proper or necessary parties to such a suit or proceeding. The 
present case proceeds upon the theory that the purchasers got 
no title to the thing sold, and if they, the purchasers, got no 
title to the thing bought, then the securities could in no way 
be liable if it was recovered back from the purchasers who 
bought it; for the securities would not be legally liable to 
them for their loss. The case treats the act of the adminis- 
trator as an individual act, and his securities would not be 
liable for that, except it could be shown that the proceeds 
went into the estate, and by such substitution it was assets 
in his hands for administration, which he had wasted. 

Judgment affirmed. 
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SAMUEL P. Sater, plaintiff in error, vs. Joan Howanrp, 
defendant in error. 


Where A sued B to recover damages for the enticement and employment 
by B, of servants on the plantation of A, which he alleges were hired 
by him for the year 1866, and a motion was made for a non-suit by de- 
fendant on the ground that the proof failed to show a valid and mutu- 
ally binding contract between A and the servants; the fact being that 
A and such servants had entered into a written contract, but which had 
not been signed or approved by the Freedmen’s Bureau, though con- 
templated that it should be so submitted for approval by the parties 
thereto, but the servants had gone on under the contract, and was at 
work at A’s plantation, and had been there nearly a month, and the 
Court overruled the non-suit : 

Held, That this was not error by the Court. After the emancipation of 
the slaves in Georgia, they were competent to contract for their labor, 
and while in the employment of one under a contract, it was illegal 
for any other party to interfere and hire them, and such person cannot, 
under our laws, defend himself against the wrong by setting up ques- 
tions arising on the contract of such servants by A. 

. Held again, Where upon the trial for enticement of servants from 
the employment of another, the Court permitted evidence of conse- 
quential damages, to go to the jury, to the effect that the servants he 
first employed had provisions, and those he subsequently employed to 
take their place had not, by which he was compelled to furnish pro- 
visions, and, making a poor crop, such persons were unable to pay him 
for the provisions furnished out of their share of the crop, by which 
he was damaged ; that this was error. The damage the law recognizes 
as legal to be recovered upon such actions are actual damages sus- 
tained by the act at the time of its commission, and the expense and 
time lost in getting other servants, or injury to the crop by interrup- 
tion of the labor thereon or failure to obtain other labor after faithful 
effort to do so; or losses of like character are proper and legal for the 
consideration of the jury. 

. Held, The Court erred in refusing a new trial upon the admission of 
illegal evidence which misled the jury on the question of damages un- 
der the facts in this case. 


Master and servant. Damages. Before Judge CoLeE. 
Houston Superior Court. December, 1868. 


Howard averred that certain eighteen negroes were em- 
ployed by him as his servants for carrying on his farming 


VoL. xLi11—38, 





602 SUPREME COURT OF GEORGIA. 


Salter vs. Howard. 


operations, yet Salter, knowing this fact, and with a view to 
injure him, on the 29th of January, 1866, wrongfully en- 
ticed them away into his service, whereby Howard lost the 
profits of their labor. 

Howard testified about the 24th of December, 1865, he 
hired said negroes to work on his plantation for 1866. They 
were to furnish themselves and get one-third of the crop. 
These terms were reduced to writing, he took a copy and 
gave them one, but neither he nor they signed the contract, 
' because it was desirable to fill up the number of hands wan- 
ted before ‘going to sign before the Freedmen’s Bureau agent. 
These negroes were on his place till about the 22d of Janu- 
ary, 1866, when they left, saying they were going to defend- 
ant. About that time Salter’s wagon came for them, but 
Howard sent it back, with a note that he had employed them 
for 1866, and he supposed he, Salter, would not employ them. 
Salter’s agent sent back an insolent reply. Subsequently the 
negroes left. He found them on Salter’s place and deman- 
ded them from him. Salter replied that he would not drive 
the negroes off, but Howard could send the sheriff after them. 
Howard said he would send the sheriff after them and him 
too. Salter said he had made no contract with the negroes 
as the papers were not signed. Howard considered the sign- 
ing not necessary to constitute the contract, but whether the 
negroes did he did not know. 

He said he was damaged $3,000 00. Because these ne- 
groes had provisions, while those whom he afterwards em- 
ployed had none, he had to furnish them, and failing to 
make a crop he lost the price of these provisions. Thus he 
lost $2,500 00. The interruption in the preparation of his 
crop, extra expense and loss of time were worth $500 00. 
Here the plaintiff rested his cause. Defendant’s counsel 
moved for a non-suit, upon the ground that the alleged con- 
tract of Howard was incomplete. The motion was over- 
ruled. The defendant offered no testimony. The jury found 
for plaintiff for $1,200 00. Defendant’s counsel moved for 
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a new trial upon the grounds that the verdict was contrary 
to the principles of equity, decidedly against the weight of 
the evidence, and contrary to law, and because the Court 
erred in overruling the motion for non-suit. The new trial 
was refused, and that is assigned as error. 


Por, Hatt & Por; 8. D. KIxen, for plaintiff in error. 
Enticing servants at common law: 2 Bouv. Inst., 2295; 2 
Kent’s Com., 258. If not bound as servants, no enticing : 
Kent’s Com., 532, note 4; 9th Ad. & El., E. C. L. R., 693. 
This contract was incomplete: Bing. on Sales, 30, 38, 45, 56, 
179; 10 Ex. Ch. R., 610; 3M. &G, E.C. L. R., 743; 14 
Ga. R., 596. In December, 1865, negroes could only contract 
here by the Bureau agent: 14 Ga. R., 185; Revised Code, 
section 2701; Constitution of 1865, Article 1, section 20; 
Article 2, section 5, p. 5; Article 5, section 1, p. 5, 9; Acts 
1866, 239; 35 Ga. R., 324, 332; 36th, 475. Law of con- 
quered people: Cowp., 209; 7 Wallace R., 700. What 


makes a servant: 4 Taunton R., 876. Salter could not re- 
store freemen, they being unwilling: 1 Blackford’s R., 122; 
Constitution of 1865, Article 1, section 20. Damages are 
excessive: 1 Parsons on Con., 532, note F. 


A. S. Gites; Nessits & Jackson, for defendant. 


LocHRANE, Chief Justice. 


This was an action brought by Howard against Salter, to 
recover damages for enticing servants out of his employ. The 
ease came for trial at August Adjourned Term of Houston 
Superior Court, and the jury found for the plaintiff the sum 
of $1,200 00. 

A motion for a new trial was made by the defendant upon 
the following grounds, to-wit: 1st. That the Court erred 
in refusing a non-suit. 2d. That the verdict was contrary 
to evidence and law, ete. The Court overruled the motion 
for a new trial, and this constitutes the ground of error as- 
signed. 
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1, The motion for non-suit was upon the ground that the 
plaintiff had proven no contract, consummated and complete, 
for the hiring of the negroes charged to be enticed by the 
defendant from the service of the plaintiff. The evidence 
in the case substantially showed that the servants were upon 
Howard’s place, and at work at the time they left, and that 
he had made a contract with them which was to be approved 
by the Freedman’s Bureau, but which had not been done. 
From an examination of the evidence we are of opinion that 
the written contract was incomplete, and we do not place our 
judgment in this case upon the validity of that contract. But 
the fact that these servants were under employment by How- 
ard, and, in performance of such agreement, were upon his 
place at work, constituted, as to third parties, such a relation- 
ship of master and servant as protected them from being in- 
terfered with or enticed to Ieave his plantation. We do not 
hold that it is necessary to sustain this action that there must 
be a written contract, or that any third party can take ad- 
vantage of formal defects in one if written. If under em- 
ployment the servants are at work, any person intruding upon 
the rights of the master by enticing them away, is liable in 
an action of damages, and we therefore concur with the Court 
in refusing the new trial sought upon this ground. 

As to the other grounds of error alleged, we are satisfied 
from the evidence that there was sufficient proof to sustain 
the verdict of the jury, so far as relates to the enticing of 
these servants. The defendant’s wagon went to plaintiff’s 
place after them, and plaintiff sent it back, with a note stat- 
ing the negroes were in his employment, and subsequently 
the negroes left and were found on defendant’s plantation. 

2. But we hold that the Court erred in admitting the evi- 
dence of damage upon the part of plaintiff in relation to the 
fact that these servants had provisions to furnish themselves 
with, and those he employed in their place had none, and he 
had to furnish them, that he made a poor crop, and never 
got pay for these provisions, losing thereby $2,500 00. The 
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damage the law gives in cases of this character are limited 
to actual damages incurred at the time and by reason of the 
loss of the servants, and not the speculative damages arising 
out of poor crops, or such remote causes of damage. The 
loss arising from the interruption in the preparation or plant- 
ing of his crop, loss of time and expenses in replacing them 
with other hands; or if at a season of the year when the crop 
may be lost by such interruption, or actual damage incurred 
by such loss of labor to his crop at the time, is the measure 
of damages which should be allowed by the jury. And, in- 
asmuch as the Court erred in the admission of this evidence, 
we reverse the judgment of the Court below upon this 
ground, 
Judgment reversed. 




















THe CentraL RAarLRoaAD & BANKING CoMPANY ef al., 
plaintiffs in error, vs. THE MAyor AND CounciL or Ma- 
con et al., defendants in error, and the same parties vice 

versa. . 








. In a contest as to the legal right and authority of the Central Railroad 
Company to lease the Macon & Western Railroad, the State not being 
a stockholder in either company, was not a proper party to a bill to 
enjoin the execution and consummation of the contract for the lease of 
the road, nor was the city of Macon a proper party to the bill. 

2. Under the provisions of the charter of the Macon & Western Railroad 
Company, that company had the legal power and authority to lease 
its road to the Central Railroad & Banking Company of Georgia, and 
the latter company had the legal power and authority, under the pro- 
visions of the Act of 1852, to accept said lease as specified in the con- 
tract set forth in the record: 

Held, That the Court below erred in granting the injunction prayed for 

in complainants bill. 





















Corporations. State as party. Before Judge ALEXAN- 
DER. Chambers. Bibb county. June, 1871. 
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On the 25th of May, 1871, at Macon, Georgia, there was 
a meeting of the board of directors of the Macon & Western 
Railroad Company. A. J. White, its President, stated to 
the board that the meeting was touching the leasing of said 
road, and submitted for their action a paper in the following 
words : 


“ GEORGIA— 


‘This indenture, made the ...... day of .......0 , eighteen 
hundred and seventy-one, between the Macon & Western 
Railroad Company of the first part, and the Central Railroad 
& Banking Company of Georgia of the second part, both of 
said parties being corporations under the laws of the said 
State of Georgia. 

“Whereas, by an Act of the Legislature of the State of 
Georgia, approved the twenty-second day of January, A. D., 
eighteen hundred and fifty-two, the said the Central Railroad 
& Banking Company of Georgia, was authorized to lease and 
work for such time, and on such terms as might be agreed on 
by the parties interested, the Southwestern Railroad and such 
other railroads as then connected or might hereafter connect 
with the Central RaiJroad, and the said the railroad compa- 
nies, having or which might hereafter have railroads con- 
necting with the Central Railroad, were authorized to lease 
their respective railroads to the said the Central Railroad & 
Banking Company of Georgia, for such term of time and on 
such other terms as they might deem best; 

“ And, whereas, the said the Macon & Western Railroad 
Company is one of the companies having a road which con- 
nects with the said the Central Railroad, and included in the 
terms of said Act ; 

“ And, whereas, also, by the terms of the charter of the 
said the Macon & Western Railroad Company grauted by 
the State of Georyia, said company is authorized and empow- 
ered to rent or farm out any part or the whole of its exclu- 
sive right of transportation on said railroad with the privil- 
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eges thereof to any individual or individuals or other com- 
pany. 

“ Now this indenture witnesseth, that the said the Macon 
& Western Railroad Company, for and in consideration of 
the covenants, conditions and agreements hereinafter set forth, 
on the part of the said the Central Railroad & Banking 
Company of Georgia, to be performed and kept, hath de- 
mised, leased and to farm let, and by these presents, doth 
demise, lease and to farm let all the railroad of the said the 
Macon & Western Railroad Company, leading and running 
from Macon to Atlanta, in the said State of Georgia, in all 
its branches, as the same is now constructed, and with all 
the extensions thereof to other points which may hereafter 
be constructed, including the right of way, road-bed, depots, 
stations, warehouses, wells, cisterns, engines, cars, fixtures, 
machinery, and all property whatsoever, real and personal, 
connected with and appertaining to the said the Macon & 
Western Railroad, and owned by the said party of the first 
part, together with the rights, members and appurtenances 
to the same belonging, or in any manner appertaining unto 
the said the Central Railroad & Banking Company of Geor- 
gia, and doth hereby transfer, assign and deliver to the said 
the Central Railroad & Banking Company of Georgia, all the 
property, assets, rights and credits of every description of 
the said Macon & Western Railroad Company, to have and 
to hold the same, and every part thereof, with the appur- 
tenances unto the said party of the second part from the ...... 
day of ......... , eighteen hundred and seventy-one, for and 
during the entire continuance of the corporate existence of 
the said the Macon & Western Railroad Company under its 
present charter or under any amendments or extensions there- 
of that may hereafter be made. 

““ And the said the Central Railroad & Banking Company 
of Georgia hereby covenants and agrees to and with the said 
the Macon & Western Railroad Company, that during the 
continuance of the term hereby granted, it will declare and 
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pay to the stockholders of the said the Macon & Western 
Railroad Company dividends equal in amount and character, 
at the same time, and terms as shall be paid to the stock- 
holders of said the Central Railroad & Banking Company 
of Georgia. But such payments of dividends shall be made 
on the basis of the present capital stock of the Macon & 
Western Railroad Company of two millions five hundred 
thousand ($2,500,000 00) dollars, and the capital stock of 
the Central Railroad Company of five millions ($5,000,000) 
dollars, to which sum it is hereby agreed and understood that 
the same shall be increased before the taking effect of this 
lease. And that after the capital stock of the Central Rail- 
road & Banking Company of Georgia shall have been raised 
to five millions ($5,000,000 00) dollars, whenever any stock 
dividend, or division of assets or accumulations, shall be de- 
clared, paid or made to the stockholders of the said the Cen- 
tral Railroad & Banking Company of Georgia, a similar 
dividend or distribution in amount and quality shall be paid 
and made to the stockholders of the Macon & Western Rail- 
road, and that all such dividends and distributions of every 
sort shall be paid to the stockholders of the Macon and Wes- 
tern Railroad Company, as the said Company has heretofore 
paid its dividends, and be free of all taxes to the stockhold- 
ers. 

“ And the said the Central Railroad & Banking Company 
of Georgia hereby further covenants and agrees to and with 
the said the Macon & Western Railroad Company, that from 
and after the taking effect of this lease it will pay the cur- 
rent expenses incident to the working and management of 
the said Macon & Western Railroad, and all debts and claims 
against the said the Macon & Western Railroad Company, 
and all bonds and interest upon bonds of the said Company ; 
which said bonds and interest upon bonds shall be paid on 
presentation of the said bonds and coupons at the times and 
places specified therein. 

“ And the said the Central Railroad & Banking Company 
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of Georgia hereby further covenants and agrees to pay the 
salaries of the President and of the Secretary and Treasurer 
of the said Macon & Western Railroad Company during the 
continuance of the said lease, reserving to itself the right to 
fix the amount of the said salaries, with the restriction that 
the aggregate amount thereof shall not be less than four 
thousand ($4,000 00) dollars per annum; and that it will 
also provide and furnish, at its own expense, all necessary 
stock, account and transfer books, and all necessary stationery 
and offices for the said President and Secretary and Treas- 
urer, and pay all proper expenses incident to the meetings of 
the board of directors of the said the Macon & Western 
Railroad Company, and permit the president and directors 
and the secretary and treasurer of the said company to 
travel on both roads free of charge, in the same manner as 
the corresponding officers of the said the Central Railroad 
& Banking Company of Georgia, and that it will provide 
for the transfer of stock in the said the Macon & Western 
Railroad Company as that company has heretofore done. 

“ And the said the Central Railroad Company of Georgia 
further covenants and agrees to keep in as good order and 
repairs, as when it shall receive possession and control of the 
same, the said Macon & Western Railroad and its rolling 
stock and other appurtenances and to pay all taxes on the 
property of the said the Macon & Western Railroad Com- 
pany during the continuance of this lease; and that, in case 
it shall fail to pay any dividend to the stockholders of the 
Macon & Western Railroad Company, or any bond, or the 
interest upon any bond, within six months after the same 
shall‘ become due and payable, as hereinbefore provided, and 
be demanded by the person or persons entitled to receive the 
same, it shall be then lawful for the board of directors of 
the said the Macon & Western Railroad Company to termi- 
nate this lease and to enter upon and resume possession of 
its said railroad, with the appurtenances and all other its 
property, hereby demised ; and from thenceforth this inden- 
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ture and the estate, rights and privileges hereby granted, and 
every clause and article herein contained shall cease, deter- 
mine and be void. 

“ And the said the Central Railroad & Banking Company 
of Georgia will thereupon deliver immediate and peaceable 
possession of the said Macon & Western Railroad, its roll- 
ing stock and appurtenances, and other property hereby de- 
mised, in as good order as it received the same, replacing such 
as shall have been consumed by use or otherwise disposed of, 
with other similar property of equal value. 

“ And the said parties hereby mutually covenant and agree 
to and with each other that, during the continuance of this 
lease, neither railroad company will undertake the construc- 
tion of any new road, or lend credit for that purpose, with- 
out the assent of the board of directors of the other com- 
pany. 

“Tt is mutually understood that nothing herein contained 
is in anywise to affect the corporate character or existence of 
the said the Macon & Western Railroad Company during 
the continuance of the lease ; but that it is to maintain its 
corporate organization, at all times, during the continuance of 
its charter, whether as now framed, or as it may be hereafter 
extended or amended to the fullest extent necessary to pre- 
serve its said charter and protect the rights of its stockholders. 

“ And it is further covenanted, agreed and understood be- 
tween the parties to these presents that so soon as the neces- 
sary legislation for that purpose can be secured, there shall 
be an amalgamation under the charter of the Central Rail- 
road & Banking Company of Georgia, of the capital stock 
‘of the two companies, parties of the first and second part, 
on the basis of two millions five hundred thousand ($2,500,- 
000) dollars as the capital stock of the Macon & Western 
Railroad Company, and-five millions ($5,000,000 00) dol- 
lars of the capital of the Central Railroad & Banking Com- 
pany of Georgia, and the said parties hereto, will in good 
faith, use all legitimate means to procure such legislation. 
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When such amalgamation shall take place by the issue to 
the (then) stockholders of the Macon & Western Railroad 
Company, of certificates of stock by the Central Railroad & 
Banking Company of Georgia, of a like number of its shares 
as the said stockholders may have in the Macon & Western 
Railroad Company, then the separate organization of the said 
Macon & Western Railroad Company and every clause and 
covenant of this lease and agreement shall terminate and 
cease. 

“ And both parties hereby covenant and agree, to and with 
each other, that they will respectively, at any and all times 
after the date of these presents, and during the continuance 
of this lease, make, execute and deliver such other convey- 
ances, transfers and instruments in writing and do such other 
things as shall be considered by counsel learned in the law, 
necessary to give full effect to this lease, or any part thereof. 

In witness whereof the President of the said the Macon 
& Western Railroad Company, being thereunto authorized 
by a resolution of the board of directors of said company, 
adopted on the day of , A. D., eighteen hun- 
dred and seventy-one, hath hereunto set his hand and the 
seal of said company, attested by its secretary; and the 
President of the said the Central Railroad & Banking Com- 
pany of Georgia, by virtue of a resolution of the board of 
directors of said company, adopted on the . day of 

., A. D., eighteen hundred and seventy-one, hath here- 
unto set his hand and the seal of said company, attested by 
its cashier, interchangeably on the day and year first above 
written. 

‘Signed, sealed and delivered in presence of 


Pending the reading of said paper, the following was re- 
ceived : 
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“Macon & Brunswick RAILROAD CoMPANY, 
“ Treasurer's Office, May 25th, 1871. 
“Copy of a bid from Macon & Brunswick Railroad Com- 
pany to lease the Macon & Western Railroad and property 
thereunto belonging. 


“To Caprain A. J. Wuirts, President Macon & Western 

Railroad Company. 

“Dear Str: Understanding that the Macon & Western 
Railroad Company are contemplating a lease of their rail- 
road and other property, I am instructed by George H. 
Hazlehurst, president of this company, to make the follow- 
ing bid therefor, viz. : 

“The Macon & Brunswick Railroad Company will pay 
for a lease of the Macon & Western Railroad and other 
property of that company, subject substantially to the terms 
and conditions of the lease, now existing, of the Southwestern 
to the Central Railroad Company, twelve per cent. per an- 
num, payable semi-annually upon the capital stock of the 
Macon & Western Railroad Company, viz.: $300,000 00 
per annum for and during the continuance of the proposed 
lease. 

“Should you desire to effect a lease of your road upon dif- 
ferent terms from those embraced in the lease existing be- 
tween the Central and Southwestern roads, this company 
asks to be informed of your wishes in that regard, that they 
may have an opportunity of submitting a bid in conformity 
therewith. Very respectfully, 

“ F. EMMEL, 
“ Secretary and Treasurer.” 


This was read but no action was had thereon. Upon 
motion, it was resolved that the lease be taken up for action. 
Mr. Johnston moved, that the proposed lease of the Macon 
& Western Railroad to the Central Railroad & Banking 
Company of Georgia, this day submitted by the president 
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with the two amendments thereto in the following words: 
“1st. Which expenses and improvements shall bear a just 
and equitable proportion to such expenses and improvements 
upon the Central Railroad. 2d. Except that the Central 
Railroad & Banking Company of Georgia, shall, neverthe- 
less, be liable to the Macon & Western Railroad Company 
for any damages that said Macon & Western Railroad Com- 
pany may sustain by reason of terminating this said lease 
and agreement,” as agreed to by the President of the Central 
Railroad & Banking Company of Georgia, be adopted and 
accepted, and the president and secretary of the company 
are hereby authorized and directed to sign and execute the 
same. 

“ Resolved, That the president call a meeting of the stock- 
holders, after giving thirty (80) days notice, and submit to 
them the said contract and the above resolution for their 
ratification or rejection.” 

Mr. Whittle offered as a substitute— 

** Resolved, That the president is requested to call a meet- 
ing of the stockholders of this company on ...... day of 
at which time shall be submitted to them the question 
whether or not this company shall make a lease of this road. 

“ Resolved, That in the meantime the president confer 
with the President of the Macon & Brunswick Railroad Com- 
pany, and ascertain what security and guarantee that com- 
pany can give the Macon & Western Railroad Company, for 
the faithful performance of their offer to lease this road, this 
day submitted, and that he report the same to the board.” 
Whittle’s substitute was voted down by Ross, Reading, Sol- 
omon, Johnston, Maury and Holt, directors. Whittle alone 
voted for it. No other directors were present, except those 
just named. Johnston’s motion was then put and carried 
without any dissent, except by Whittle. The board then 
donated a piece of land to White, president, for a church and 
cemetery at Milner Station, and adjourned till the next regu- 
lar meeting on the second Thursday in June, 1871. 
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On the 2d of June, 1871, Dabney, Morgan & Company 
and others, as stockholders of the Macon & Western Rail- 
road Company, owning in their own right over $700,000 00 
of its capital stock, for themselves and such other stockhold- 
ers as might come and become complainants with them, The 
Mayor and Council of Macon, for itself and its citizens, and 
as stockholders of the Macon & Augusta Railroad Company, 
and of the Macon & Brunswick Railroad Company, present- 
ed to Judge Cole a bill to enjoin the consummation of this 
arrangement and any further action under what had been 
done. They had no copy of the proposed contract, but stated 
what they supposed were its terms, and attacked it as fol- 
lows : 

“Said lease was made by the President of the Macon & 
Western Railroad Company in collusion and conspiracy with 
the officers of the said Central Railroad & Banking Company, 
and in fraud of the rights of complainants; that it was ar- 
ranged clandestinely with said officers and consummated in 
hot haste; it was entered into without consultation with com- 
plainants, who own a large portion of the stock of the Macon 
& Western Railroad Company, and two of whom are direct- 
ors therein, and hurriedly assented to by a meeting of the 
board of direction, which was not legally called or legally 
constituted, in that several directors were not notified of said 
meeting, as required by the by-laws of said Macon & West- 
ern Railroad Company, either verbally or in writing, and 
especial care and active measures on the part of the President 
of the Macon & Western Railroad Company, were taken to 
keep those directors, who were not notified of said meeting, as 
hereinbefore stated, ignorant of the call for said meeting and 
of its object. Atsaid meeting, after said contract was agreed 
upon, a resolution was proposed by one of the directors of 
said Macon & Western Railroad Company, to submit said 
contract of lease to the stockholders of said company for their 
ratification or rejection, to which resolution the other direct- 
ors present at length gave an unwilling consent. The pres- 
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ident of said company, in disregard of said resolution, is about 
to deliver said Macon & Western Railroad, and all of its 
property, to the said Central Railroad & Banking Company, 
without awaiting the action of said stockholders under said 
resolution, and this will be done unless said company is re- 
strained by an immediate order of this Court. Said contract 
of lease is illegal— 

“1st. Because it was entered into by a portion of the di- 
rectors of said Macon & Western Railroad Company, at a 
meeting of which no proper or legal notice was given—the 
by-laws of said company requiring that a written notice of the 
hour of the meetings of the board of direction shall be given to 
each director, and the fact being that no notice of said meeting 
of any kind was given to at least four of the directors of said 
company; at which said meeting so clandestinely and ille- 
gally called, the President of the Macon & Western Railroad 
Company produced said contract of lease, an instrument long, 
elaborate and important, already prepared, and the same was 
hurriedly adopted, the said president urging its immediate 
adoption, strenuously opposing any postponement of action 
or consultation with the stockholders, as well as all amend- 
ments proposed in the interest of the stockholders of the 
Macon & Western Railroad Company. 

“2d. Because at said meeting a proposition to submit the 
question of the lease of the road and its property to the stock- 
holders before any action should be taken, which was sub- 
mitted by one of the directors present, was summarily voted 
down. 

**3d. Because said lease was made without authority of 
law on the part of either of the parties to the same. It pur- 
ports to have been made in pursuance of an Act of the Leg- 
islature, approved January 22d, 1852, and of the charter of 
the said Macon & Western Railroad Company: but said Act 
does not authorize the sale, but simply the lease of connect- 
ing roads, and the said agreement, if permitted to be con- 
summated, will amount to an absolute sale of the entire prop- 





616 SUPREME COURT OF GEORGIA. 
The Central Railroad Company vs. The M. and C. of Macon. 


erty, rights, privilegs, immunities and franchises of the said 
Macon & Western Railroad Company, and such an absolute 
sale is not within the purview and spirit of said Act. 

Such construction of said Act directly contravenes and 
defeats the policy of the State, as exhibited in its legislation 
for a long series of years in reference to railroads and other 
corporations. The true intent and meaning of the said Act 
is to authorize the Central Railroad & Banking Company to 
lease the road-bed and fixtures of connecting roads, and to 
run their own locomotives and cars thereon, and this is ap- 
parent from the third section of said Act. Said Act was 
passed at the instance of the said Central Railroad & Bank- 
ing Company, and they deny the constitutional power of the 
Legislature to authorize the Central Railroad & Banking 
Company to lease connecting roads through the action of the 
directors of such connecting roads without the assent of their 
stockholders, in such an Act, even with the assent of a ma- 
jority of their stockholders against the wish of a minority of 
said stockholders. There is not anything in the charter of 
the Macon & Western Railroad Company, or in that of the 
company of which it is the successor, to authorize said Ma- 
con & Western Railroad Company to enter into said con- 
tract. 

“Ath. Because said contract is such an one as cannot be 
made by the directors of a railroad corporation without the 
consent of its stockholders. 

“ Because it is a contract which cannot be made against 
the dissent of a single stockholder. 

“6th. Because it is a contract which is ultra vires and in 
contravention of public policy, and cannot be entered into 
even with the assent of every stockholder of each of the cgn- 
tracting roads. 

‘‘Said contract is a fraud upon their rights, and if allow- 
ed to be consummated according to the obvious intention and 
design of the parties thereto, will work great and irreparable 
injury and damage to them. Even if the directors of the 
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Macon & Western Railroad Company have the authority to 
enter into any contract of lease of said road, still they, stock- 
holders as aforesaid, insist that said contract was a fraud 
upon them and other stockholders in said company. Had 
the property embraced in said lease been advertised for sale 
or lease publicly, or offered for sale or lease privately, under 
circumstances which would have insured competition in bids, 
a much larger price would have been obtained. Other rail- 
road corporations competing with the said Central Railroad 
& Banking Company for freight and travel from Macon to 
the Atlantic, are deeply interested in the management and 
control of the said Macon & Western Railroad Company, 
and they would have become bidders for the purchase or 
lease of said railroad, if an opportunity had been offered 
them. They, in fact, say that the Macon & Brunswick Rail- 
road Company, owning a road which is one of the natural 
connections of the said Macon & Western Railroad, acci- 
dently hearing of said meeting and its object, hurriedly pre- 
pared and submitted to the said meeting a proposition for the 
lease of said road, upon terms which were admitted to be 
more favorable than those then under consideration, offered 
by the Central Railroad & Banking Company, which was 
laid aside without being submitted to a vote, a copy of which 
proposition is stated ante. By this private, clandestine and 
predetermined arrangement between the officers of the Cen- 
tral Railroad & Banking Company and a portion of the di- 
rectors of the Macon & Western Railroad Company, made 
without their knowledge or consent, their large interest in 
the Macon & Western Railroad Company has been sacrificed 
for a consideration wholly inadequate to its great value at 
this time with such great and rival competition for its con- 
trol, and wholly inadequate to its intrinsic value. 

“Said contract, if consummated, does not give them even 
the advantage of a permanent investment or certain income, 
inasmuch as the said Central Railroad & Banking Company, 
in it, reserve to themselves the power to terminate it at will, 


VoL, xL111—39, 
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and inasmuch as the dividends which the said company is to 
pay, are dependent upon the net earnings of this speculative 
company, burthened and complicated with leases and in- 
dorsements and guarantees almost innumerable. 

“The said contract is in fraud of their legal rights, made 
by their agents without their authority and consent, made in 
the interest of their agents and not in their interests; made 
without authority of law, and in perversion and distortion of 
the plain and obvious import of the statute, and made in the 
face of an admitted better proposition from the Macon & 
Brunswick Railroad Company, which offered to lease said 
Macon & Western Railroad and pay to its stockholders a 
certain dividend of twelve per cent. per annum upon their 
stock. 

“The Mayor and Council of the city of Macon, represent 
that the said contract of lease, if consummated and executed, 
will cause irreparable damage and loss to the real estate and 
to all the interests of the said city, and that it will be un- 
paralleled in injustice, ingratitude and unprovoked wrong to 
the said city. They show that the said city was an original 
corporator in the Central Railroad & Banking Company of 
Georgia, and made a subscription to the stock of said com- 
pany which resulted in a loss to her of more than half a mil- 
lion dollars, and that but for the active efforts of the said 
city and of her citizens, the said Central Railroad would 
probably never have been built, and the said Central Rail- 
road & Banking Company would never have had a legal 
existence. They further show unto your Honor, that the 
said city of Macon contributed a large sum of money to the 
building of the said Macon & Western Railroad, and took 
stock in said road, then known as the road of the Monroe 
Railroad & Banking Company, and that said subscription 
also resulted in the loss of a large sum of money to said city. 
Said city of Macon subsequently, and in pursuance of her 
policy, to aid all roads terminating within her limits, per- 
mitted the said Central Railroad & Banking Company and 
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the said Macon & Western Railroad Company, and the 
Southwestern Railroad Company, by crossing the Ocmulgee 
river and extending their lines, to connect the same within its 
limits, with the covenant on the part of said railroad corpor- 
ations, that they would pay to the city in perpetuity an an- 
nuity of five thousand dollars, and would never discriminate 
against the said city or the citizens thereof, in the regulation 
of their tariffs of freight in favor of the then termini of the 
said Macon & Western and the said Southwestern Railroads, 
as will fully appear by reference to a copy of the contract 
between the said city and the said railroad corporations, en- 
tered into on the 24th day of January, 1851, attached. 


“The Mayor and Council of said city, insist that the true 
spirit and intent of said contract and equitable construction 
to be given to the same, is that the said corporations thus 
connecting by the liberalty of said city, should never dis- 
criminate against her or her citizens, no matter how far their 
lines should be built or what might be their future termini; 
but such discrimination has already and for a series of years 
been made, and is now being made, and the intention and 
object of the said lease between the said Central Railroad & 
Banking and the said Macon & Western Railroad Companies 
is still further to discriminate against Macon and her citizens, 
to rob her of all the advantages of her position as one of the 
termini of the said Central Railroad and said Macon & Wes- 
tern Railroad, to make her a mere way-station upon this con- 
nected line, to divert cotton and other produce from her mar- 
ket, to destroy all competition at Macon in transportation to 
the sea, and thus most seriously to injure said city and her 
citizens, in violation of the spirit of said contract of 1851, 
and in pursuance of a policy of monopoly and consolidation 
which is opposed to the spirit of all the legislation of the 
State in reference to corporations. The Mayor and Council 
distinctly charge that the object of said lease is as they have 
stated it, and that the result of said arrangement, if it is per- 
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mitted to be consummated, will cripple the commerce and 
depreciate the value of all property in said city. 

“The Mayor and City Council represent that by said con- 
tract with said city of Macon, the said three railroad compa- 
nies were jointly and severally liable for the payment of said 
annuity; that said Central Railroad & Banking Company 
has already absorbed the Southwestern Railroad Company, 
and if said contract of lease of the Macon & Western Rail- 
road Company is consummated, they will only have the Cen- 
tral Railroad & Banking Company as security for the pay- 
ment of said annuity, and they charge that in this the secur- 
ity of the city will be greatly jeopardized, by reason of the 
fact that said Central Railroad & Banking Company is en- 
gaged in so many speculative enterprises to build and control 
other railroads, both within and without the State of Geor- 
gia, that its individual security is much less than that af- 
forded by all three roads acting independently. 

“ Further, said city, in pursuance of its policy to aid rail- 
roads terminating within its limits, has burthened itself with 
debt by subscriptions heretofore made to the Macon & Au- 
gusta Railroad and the Macon & Brunswick Railroad, both 
of which are lines of railway competing with the said Cen- 
tral Railroad & Banking Company in the business of trans- 
portation. They further show that its said subscriptions were 
made in view of the fact that the said Macon & Augusta and — 
Macon & Brunswiek Railroads were competing lines with the 
Central Railroad, and with the assurance that a fair and open 
competion with said last mentioned road would always be 
open to them; but they show that such open, fair and legiti- 
mate competition is not permitted between said roads, and 
that the said city and her citizens have lost all the advan- 
tages of such competition, The Central Railroad & Bank- 
ing Company has swallowed the Southwestern Railroad 
Company and left no trace of it, as a distinct organization, 
except a few favored officials in the enjoyment of handsome 
salaries, free tickets and an abundant supply of stationery ; 


’ 
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it is now proposing in the same way and with the same inci- 
dents, to swallow the Macon & Western Railroad Company; 
it has secured by these consolidations, and by indorsements 
and guaranties to other roads, connections with, and control 
of long lines of railway stretching westward and northwest- 
ward, which have made it a huge monopoly and enabled it 
to shut out the Macon & Augusta Railway, and the Macon 
& Brunswick Railway from all connection with all railroads 
west of the city of Macon, and restricted them to a local 
business. This policy, which is in flagrant violation of the 
policy of the State, has restricted and curtailed and crippled 
the business of the said city and rendered its investments in 
the said Macon & Augusta and Macon & Brunswick Rail- 
roads, amounting to hundreds of thousands of dollars, not 
only unproductive, but almost worthless upon the market. 
Successive administrations of the government of said city 
have suffered the aggressions of the said Central Railroad & 
Banking Company upon its rights, and those of its citizens, 
for a series of years without an appeal to the Courts, but 
they ask intervention. 

“Said contract of lease was effected by the influence of the 
Central Railroad & Banking Company in the management 
of the Macon & Western Railroad Company through the 
large interest which it owns, without authority of law, in 
the stock of the said Macon & Western Railroad Company. 

They are interested, to the extent of millions of dollars, 
in the stock and bonds of the Macon & Brunswick and Ma- 
con & Augusta Railroad Companies; they made these in- 
vestments upon the faith that the State of Georgia would not 
permit any one railroad corporation to monopolize the busi- 
ness of transportation to the serious injury of other compet- 
ing railroads, and with the knowledge on the part of those 
of complainants who are owners of the bonds of the Macon 
and Brunswick Railroad Company, said bonds were indorsed 
by the State of Georgia to the extent of more than two mil- 
lions of dollars, and the indorsement of the bonds of said 
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Company was but a part of a general policy of aid to rail- 
roads, recently adopted by the State, and with the conviction 
that it would never permit other rival railroad corporations 
to defeat or interfere with said policy, or to lessen its secu- 
rity for such use of its credit, by injuring and crippling the 
business of the railroads which have received its aid, through 
any combinations not authorized by the strict letter of the 
law. And the said lease is not authorized by law; it is be- 
yond the capacity of the contracting parties, and so directly 
in contravention of and in opposition to the recently adopted 
policy of the State with reference to aid to railroads, that it 
cannot be legalized by the consent of each and every stock- 
holder in each of the contracting companies ; for if this con- 
tract be consummated by delivery, the Macon and Bruns- 
wick Railroad will be strangled, and its business and stock, 
road-bed and appurtenances become comparatively worthless, 
and thus will be swept away the only security the State has 
upon its indorsement of more than two millions of bonds for 
said company.” 

To this bill were attached interrogatories touching all of 
said averments and a prayer for answer, ete. 

The contract between the city of Macon and said railroads 
there concentering is substantially as stated in the bill, at any 
rate no special notice of it is here necessary. 

On the same day, (2d June, 1871,) Judge Cole granted a 
temporary injunction, and ordered the defendants to show 
cause why the same should not be made perpetual. The bill 
was filed and served. 

On the 13th of June, 1871, complainants amended their 
bill by striking out some of the stockholders, complainants, 
and inserting another, and by averring their amount of stock 
as $600,000 00 instead of $700,000 00; by averring that 
three instead of four directors of the Macon and Western 
Railroad Company had no notice of said meeting, and by 
the following charges based upon information, received since 
the filing of the bill: 
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“ Notwithstanding the reference of the matter of the ratifi- 
cation or rejection of said lease to the stockholders of the 
Macon and Western Railroad Company, by resolution passed 
by said board of directors of said Macon and Western Rail- 
road Company, at the same place and time when and where 
the said lease was accepted as aforesaid, the said parties 
were so eager to consummate the fraud concocted against 
stockholders in said company, that, immediately after the 
signing and sealing of said pretended lease, the President of 
the said Central Railroad and Banking Company, being near 
by for the purpose, the said Macon and Western Railroad, 
with all its appurtenances and properties, was turned over 
and passed, by its president, to the President of the said Cen- 
tral Railroad and Banking Company, and a receipt therefor 
was signed by said last named president, and received by 
the President of the said Macon and Western Railroad Com- 
pany, which shows yet more plainly the cloven foot—if, in- 
deed, any plainer exhibition of fraudulent intent were need- 
ed—and shows their covin and deceit in this, that whilst they 
pretended to submit their work to the stockholders of said 
Macon and Western Railroad Company, they were deter- 
mined, if they could, not only to forestall the action of the 
stockholders in the premises, but to prevent any aggrieved 
stockholder from appealing to the Courts for an injunction 
by this trick of pretended delivery of the road, and passing 
receipts, said A. J. White, President, and the other officers 
and agents of said Macon and Western Railroad Company 
receiving and now being in actual possession of said Macon 
and Western Railroad, and other property, as they were be- 
fore said 25th day of May, 1871. 

“Said lease is inchoate and incomplete, and not executed or 
consummated, in any legal sense, until acted upon by the 
stockholders at the meeting called for the 20th of June, 1871, 
pursuant to said resolution. Even then the said stockhold- 
ers, by a majority vote, cannot bind complainants in the 
premises. And they pray injunction against the ratification 
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of said lease, except by unanimous vote of all the stock- 
holders. 

“The two said resolutions of the said board of directors of 
the said Macon and Western Railroad Company, were passed 
simultaneously, the one following the other immediately, and 
the words in the first resolution, to-wit: ‘The president 
and secretary of the company are hereby authorized and di- 
rected to sign and execute the same,’ are to be construed in 
connection with resolution number two, before referred to, and 
taken together they mean that the president and secretary 
may sign and execute the lease when ratified by the stock- 
holders, or subject to their ratification at all events. 

“ The true intent and meaning of the two resolutions adop- 
ted together, is that the entire contract was and should re- 
main incomplete until passed upon by the stockholders. 

“Tn the absence of all authority by said resolutions, and in 
the teeth of their true intent and meaning, the said Presi- 
dent of the Macon and Western Railroad Company, conspir- 
ing with the Central Railroad and Banking Company, its 
officers and agents, and acting in their interest and not in 
the interest of the stockholders of the company of which he 
was the head, in hot haste, attempted to deliver, and thought 
that he did deliver the property of the said road into the 
hands of the president of the huge monopoly in whose in- 
terests he was working, and actually went through the ex- 
traordinary farce of taking, in solemn mockery, the receipt of 
the President of the said Central Railroad Company therefor. 
There was neither an inventory nor an appraisement taken 
of said Macon and Western Railroad, its rolling-stock or 
other properties or appurtenances, no account whatever of 
the condition of said road, of its value, or of the condition 
or value of any of its appurtenances, but instantly the property 
of complainants became the property of others. Complain- 
ants agents, according to their proper theory, but not in fact, 
were set aside, others were installed in their places, Mr. A. 
J. White, the president, dethroned himself, and enthroned 





ATLANTA, JULY TERM, 1871. 625 
The Central Railroad Company vs. The M. and C. of Macon. 


Mr. William M. Wadley, president; the said Wadley owning 
no stock and having no interest in complainants’ road, but 
intending to use it henceforth in the interest of his own road 
and the city at its eastern terminus. 

“ Whilst the resolutions aforesaid were being considered at 
the meeting of said board of directors, the President of the 
said Central Railroad and Banking Company had been called 
into the room, and was present and heard the resolution pro- 
viding for the call of the stockholders of the Macon and 
Western Railroad Company, and the submission of said lease 
to them read and adopted, and thereby took said road and 
gave his receipt therefor, with full knowledge that the whole 
matter was open and incomplete until passed upon by said 
stockholders, and thereby and then and there became a full 
participant in the fraud practiced by the unauthorized, ille- 
gal and fraudulent conduct of said A. J. White, president 
as aforesaid.” 

The defendants, by their respective presidents, answered 
the bill, admitting the contract as copied ante, and justifying 
it as follows, each denying all fraud and combination. The 
Central Railroad & Banking Company answered : 

“ All the property, rights and privileges of the Macon and 
Western Railroad Company, as to the business of transpor- 
tation, and the receipt of compensation for the same, has 
passed into the hands and under the control of this defend- 
ant; the said Macon and Western Railroad Company pos- 
sessing its own separate organization for the purpose of pro- 
tecting the interests and rights of its stockholders, upon a 
contract that this defendant, receiving and controlling the 
earnings of the Macon and Western Railroad, would pay to 
the stockholders of the said last mentioned company dividends 
similar in quality and amount, and at the same time that this 
defendant should declare and pay to its own stockholders. 
But this defendant denies that any mention is made what- 
ever, in said lease, of the payment of the debts and current 
expenses of other roads alleged to be leased by this defend- 
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ant, or that the payment of dividends to the stockholders of 
the Macon and Western Railroad is, in any manner, by the 
terms of said lease, made to depend on the debts or current 
expenses of any other companies. 

“ This defendant denies that it was arranged clandestinely 
or consummated in hot haste; the conferences of this de- 
fendant were with the president and chief executive officers 
of the Macon and Western Railroad, and the details had been 
discussed for many weeks before the execution of the lease ; 
and this defendant had no knowledge, nor did it consider it 
a duty to inquire as to who were the advisers of the Presi- 
dent of the Macon and Western Railroad Company, except 
that said president informed the president of this defendant, 
from time to time, that he was in consultation with the di- 
rectors of his company, and that they, or a large majority of 
them, were in favor of the execution of the lease; this de- 
fendant knows nothing of its own knowledge of the manner 
in which the meeting of the directors of the Macon and Wes- 
tern Railroad was called, nor of the notices given for that 
purpose, and had no reason to believe that any of said direc- 
tors were left in ignorance of the object of the meeting, or 
that said meeting was not ‘legally called and legally con- 
stituted” But so far as the action of the Central Railroad 
Company is concerned, this entire business was legally and 
formally conducted, and the most perfect good faith observed 
throughout; no more secrecy prevailed than was usual and 
proper in the conduct of delicate and important negotiations. 
And while the officers of this defendant did not proclaim their 
wishes and intentions on the corners of the streets for the 
gratification of the curious and inquisitive, yet the subject of 
said lease had been matter of serious discussion among the 
directors and many of the stockholders of this defendant for 
a number of years past, and the probability of the result 
which has been reached by this lease has been well known 
by intelligent business men and communities interested in the 
two railroad companies concerned. Said lease was not made 
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without authority of law, but was in good faith made under 
authority of an Act of the General Assembly of Georgia, 
approved January 22d, 1852, which has been recognized re- 
peatedly, at meetings of stockholders of this defendant, with- 
out a dissenting voice, as sufficient authority in the premises 
for the directors of this defendant, and has also been recog- 
nized as a good subsisting Act by the highest Court of the 
State of Georgia ; and by the charter of the Macon and Wes- 
tern Railroad there was full authority given to the said last 
mentioned company to act in the premises, and to execute the 
lease complained of in said bill, even before and without the 
passage of the special Act aforesaid. And the lease which has 
been executed is within the purview and spirit of the said 
charter of the Macon and Western Railroad, and of the spe- 
cial Act of 1852. 

“ Neither the Mayor and Council of the city of Macon, 
nor the stockholders of the Macon and Augusta Railroad 
Company, nor of the Macon and Brunswick Railroad Com- 
pany are proper complainants to said bill, nor have any right 
to appear as such, and defendant prays the same advantage 
of said objection as if the same had been by plea pleaded. 
And as no stockholder of this defendant has made complaint 
of its action, this defendant respectfully submits that the only 
complainants in said bill, who have a right to be heard in the 
premises, are the stockholders of the Macon and Western 
Railroad Company; and this defendant prays to be excused 
from answering the charges by the Mayor and Council of the 
city of Macon of ‘ unparalleled injustice, ingratitude and un- 
provoked wrong to said city,’ or of making an exhibit of the 
relative benefit or injury which this defendant has conferred 
on said city of Macon and the citizens thereof, as irrelevant 
to the issue before this honorable Court. This defendant 
further answering, denies that the Central Railroad and 
Banking Company reserves to itself the right to terminate 
said lease at will, nor is it possible to put such a construction 
on the language of said lease; but on the contrary, the only 
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power to terminate said lease, under the provisions of the 
same, resides in the Macon and Western Railroad Company, 
and was made for its protection. 

* As to the allusions to the ability to pay dividends of this 
‘speculative company,’ the capital stock of this defendant 
has commanded at least an average of ten per cent. more than 
the stock of the Macon and Western Railroad Company, or 
of any other railroad company in the State of Georgia. 

**Said contract was prepared before the meeting of the di- 
rectors of the Macon and Western Railroad at which it was 
adopted, by Alexander R. Lawton, Esquire, of Savannah, as 
follows: After the general features of the intended lease had 
been repeatedly discussed between the presidents of the two 
companies, said presidents met just six days before the meet- 
ing of the board of directors of the Macon and Western Rail- 
road, the said Alexander R. Lawton being present, when the 
latter was requested to take down written memoranda, item 
by item, of the terms and conditions of the intended lease. 
After each item had been discussed and modified until it was 
acceptable to both parties, he was then instructed to prepare 
a lease in due form, to be submitted to the respective boards 
of directors of the two companies, and if approved by them, 
to he executed. It was prepared in conformity to these in- 
structions and memoranda, and exhibited to the board of di- 
rectors of this defendant, and by them approved two days 
before the meeting of the board of directors of the Macon 
and Western Railroad Company. When submitted to the 
last named directors, it was amended in several particulars, 
and then authority was given by them to the president of 
said company to execute the same. 

“This defendant has no knowledge of any efforts or per- 
sonal influence used by the president of the Macon and Wes- 
tern Railroad Company to secure the approval of certain di- 
rectors, or to keep other directors in ignorance of the call for 
said meeting and its object, nor of the visits of said president 
to Charleston and other cities to secure these objects. 
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“This defendant has no knowledge of any effort made to 
secure competition in bids for the lease of the Macon and 
Western Railroad, and is not aware of any public notice 
given of a contemplated lease, or of the time of meeting of 
the directors of said company. 


“ This defendant has no positive knowledge, but is informed 
and believes that, at said meeting of the directors of the Ma- 
ean and Western Railroad, a proposition was made to submit 
the question of a lease to the stockholders of the same. 

“ This defendant has no distinct knowledge as to any other 
proposition to lease said railroad than that which was ac- 
cepted, but has been informed that a paper was placed before 
the board of directors of the Macon and Western Railroad, 
but that said proposition was considered so informal and un- 
satisfactory that no definite action was taken in regard to it. 

“This defendant is not informed, and does not know 
whether complainants were notified of said meeting, except 
that this defendant was informed in general terms by the 
President of the Macon and Western Railroad that notice 
was given to all the directors of said meeting. 

“This defendant holds possession and controls the prop- 
erty of the Macon and Western Railroad under the terms of 
said lease, subject to be delivered and returned to the proper 
officers of that company, if the stockholders of the same shall 
fail to ratify the action of the directors in the premises. 

“The President of the Central Railroad and Banking Com- 
pany was in the city of Macon on the 25th of May, 1871, 
and near to the place of meeting of the Macon and Western 
Railroad, but he was not there in order that said lease might 
be signed in precipitate haste. The board of directors of 
this defendant had taken action on said lease two days be- 
fore, and had authorized its president to join the proper offi- 
cers of the Macon and Western Railroad in its execution, so 
soon as the directors of the latter company should assent to 
it. The residence of and family home of the president of 
the defendant is in the city of Macon, and it was agreed that 
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he should be there on that day, so that the signatures of the 
officers of the respective companies should be affixed to the 
paper on the same day, if the execution thereof should be 
authorized by the directors of the Macon and Western Rail- 
road ; and further, it was desired that said president should 
be accessible to said board of directors in the event that any 
explanations should be needed, or modifications proposed. 
Modifications were in fact proposed by said board of direc- 
tors, and said president was called in by them, and his assent 
to the same given in behalf of this defendant.” 


The answer of the Macon and Western Railroad Company 
was as follows : 

“The individuals and firms mentioned and set forth in 
complainant’s bill, are stockholders in the Macon and Wes- 
tern Railroad Company, and for about the stock alleged in 
said bill. It may, also, be true that said complainants are 
also stockholders in the Macon and Brunswick Railroad Com- 
pany, and fora much larger amount of stock, nominally, 
than the amount of stock owned by them in the Macon and 
Western Railroad Company, but this defendant submits that, 
as such stockholders, they have no right to be parties to the 
bill of complainants, and no right in law or equity to sue 
this defendant, or to require of this defendant any answer 
touching the matters alleged, stated and charged in com- 
plainants’ bill. 

“The city of Macon owns no stock nor possesses any prop- 
erty interest in the Macon and Western Railroad Company ; 
and while it may or may not be true that said city may own 
stock in the Macon and Brunswick Railroad Company, and 
in the Macon and Augusta Railroad Company, yet neither 
such ownership of stock, nor any other facts stated in said 
bill, if true, can give the city of Macon any right to be heard 
in this proceeding, touching the matters stated, alleged and 
charged in said bill. 

“ Georgia owns no stock nor possesses any property inter- 
est in, or is in any manner liable as indorser on the bonds or 
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otherwise, of the Macon and Western Railroad Company ; 
and while it may be true that said State is the indorser for a 
large amount of the bonds of the Macon and Brunswick 
Railroad Company, such indorsement on the bonds of an- 
other distinct and separate corporation can give the State no 
right to be heard in this proceeding, touching any matters 
alleged, stated or charged in said bill. And defendant in- 
sists that neither the said city of Macon, nor the State of 
Georgia shall require any further or other answer from this 
defendant, nor be retained as parties to said bill. 


“Defendant denies that in the manner of making said 
lease, there was anything in the conduct or purposes of either 
the president or other directors of this defendant, which was 
illegally or improperly fraudulent, deceptive or clandestine. 
This defendant denies that any by-law of the company re- 
quires written notice to be served on the directors for a spe- 
cial meeting of the board, but only for regular meetings. 
The usual notice was given in this case, and precisely as is 
usual, and perhaps with more than ordinary care and em- 
phasis. Perhaps three of the directors living in the city of 
New York did not receive notice from the president of the 
company, but these non-residents have never attended a 
meeting of the board, and are never expected to attend, and 
are, in fact, only nominal directors. Largely more than a 
quorum was actually present—not one objected for want of 
notice, nor to the time or place or manner of assembling— 
nor to the right of the board assembled to act, and the vote 
ordering the lease was unanimous, with one single exception, 
not voting; that exception was the attorney and counselor 
of the complainants, and himself (by request) drew the order 
of the board, requiring the president to execute and de- 
liver the lease on that day. Counting .every absent direc- 
tor as opposed to the lease, and yet the action of the board, 
in manner and matter, was legal, and is satisfactory to and 
is adopted by this defendant. But that all possible objec- 
tion on this score might be answered and rebutted, this de- 
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fendant further answering says, that the stockholders of the 
company have been duly and legally notified to assemble in 
convention on the 26th day of this instant, for the express 
purpose of passing on the wisdom and policy of this lease. 
Complainants and all others, directors and stockholders, are 
duly notified to be present, in person or by proxy, at said 
meeting or convention of stockholders, and this call was made 
part and parcel of the action of the board of directors making 
the lease ; and this defendant submits that this answers all the 
statements, charges and allegations in said bill touching the 
manner of making, executing, and delivering of said lease. 

“The Central Railroad and Banking Company of Geor- 
gia, had authority to lease the road and equipment of this 
defendant, by express provisions of the laws of the State of 
Georgia, as shown by the provisions expressly enacted in the 
charter of said corporation, and in Acts of the Legislature 
amendatory of said charter, and by the laws of the State of 
Georgia enacted expressly to authorize the lease of connect- 
ing roads by the said the Central Railroad and Banking 
Company, all of which laws are here referred to as part of 
this answer. Which charter and amendments and special 
Acts of the Legislature, were all duly accepted by said com- 
pany, and have been for many years acquiesced in and acted 
upon by said company. And the said Macon and Western 
Railroad is and has ever been a railroad connecting with the 
said Central Railroad, and is, indeed, but an extension of the 
railroad of the said the Central Railroad from the city of 
Savannah into the interior of the State of Georgia. 

“ And defendant and the board of directors of this defend- 
ant, had authority to lease their road to the said the Cen- 
tral Railroad and Banking Company, by clear provisions of 
the charter of this company, and by express legislation of 
the State, and which are here referred to as part of this an- 
swer. And said provisions and enactments of the Legisla- 
ture were the established law for this company at and before 
the complainants became stockholders therein. 
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“ As the lease is authorized by law, the policy of the State 
cannot be infringed or in any manner violated thereby, be- 
cause the policy of the State can only be known by the laws 
of the State, and cannot be set up in opposition to the ex- 
press enactments of the State. 

“FF, Emmel, signing himself Secretary and Treasurer of 
the Macon and Brunswick Railroad Company, did send a 
proposition during the sitting of the board on the 25th of 
May, a copy of which proposition defendant believes is cor- 
rectly set forth ante. ‘This defendant was shown no author- 
ity in said Emmel to bind the president and directors of said 
company, and no authority in said president and directors to 
bind the said corporation, and no law vesting authority in 
said corporation to lease the road of defendant, or any other 
connecting road. But even if such authority existed, this 
defendant would be unwilling to make a lease to said Macon 
and Brunswick Railroad Company on any other terms, be- 
cause said company, by its own official reports, is shown to 
be of very doubtful solvency, and has not been able to pay 
its expenses and the interest on its debt, and exhibits no in- 
come, whatever, out of which to pay a dividend of twelve 
per cent., or any other per cent., for the lease ‘of the road and 
property of this company. Said Macon and Brunswick Rail- 
road Company is already under bonded debts and obligations 
which, in the opinion of this defendant, it will never be able 
to discharge; and there is no consideration of law, equity, 
wisdom or policy, which could induce this defendant to link 
its fortune with any corporation in the financial condition of 
said Macon and Brunswick Company. 

“ Defendant admits that complainants ‘own a much larger 
interest as stockholders and bondholders of said Macon and 
Brunswick Railroad Company, than they own in the corpor- 
ation of this defendant.’ And this deponent has reason to 
believe, and does believe, that complainants purchased the 
stock of this company solely with the intent of enabling them, 
if possible, to use this defendant’s property to sustain and pre- 

Vou, xu111—40, 
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serve the value of their interest in said Macon and Bruns- 
wick Railroad, and without any reference to the interest of 
this defendant, or of the other stockholders in the road of 
this company. 

*‘ Defendant denies that any damage, ‘whatever, irrepara- 
ble or otherwise, will be done to complainants as stockhold- 
ers in the Macon and Western Railroad Company, by said 
lease. On the contrary, they will, as such stockholders, be 
greatly benefited by said lease. The market value of the 
stock of the said the Central Railroad and Banking Compa- 
ny was, at the date of said lease, and for a long time before, 
had been greater than the market value of the stock of this 
defendant, and the income of said the Central Railroad and 
Banking Company very largely exceeds its expenditures, and 
renders it amply able to pay remunerative dividends, and to 
preserve and increase the value of the property of this de- 
fendant during the entire term of said lease. 

“This defendant knows of no other corporation connecting 
with the road of this defendant having either the authority 
in law to make said lease, or the financial ability to discharge 
its obligations as lessee; and, therefore, this defendant ad- 
mits that no other corporation was applied to make said 
lease, and no competing bid was sought or expected. 

“Tfany injury results to complainants from said lease, it 
can result to them only as stockholders and bondholders of 
the Macon and Brunswick Railroad Company, and it will 
result to them in that character chiefly, if not entirely, by 
defeating their long cherished scheme of controlling and 
using, by lease, purchase, or otherwise, the road and prop- 
erty of this defendant, to give a strength and value to their 
stock in the Macon and Brunswick Railroad Company ; and 
defendants believe and charge, that complainants have exhib- 
ited their bill, and seek to embarrass and enjoin the lease ac- 
tually and legally, solely in their interest, as stockholders 
and bondholders in the Macon and Brunswick Railroad 
Company. The well known acts and purposes of complain- 
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ants, looking to the final control of the Macon and Western 
Railroad in the interest of the Macon and Brunswick Rail- 
road, solely with the intent of advancing the interests of 
complainants in the latter road, and with the result of cer- 
tain and material damage to all the remaining stockholders 
of the Macon and Western Railroad Company, did have the 
effect of depreciating the stock of this company in the mar- 
ket, at least ten per cent.; and to avoid further depreciation, 
and protect themselves from constant apprehension on this 
subject, formed one of the important reasons influencing the 
remaining stockholders to seek and desire the connection es- 
tablished by the lease with the said the Central Railroad and 
Banking Company. It was the natural preference for a safe 
and altogether responsible corporation over one that was 
deemed unsafe and irresponsible. 

“The president of this company did confer freely and 
frankly with the stockholders of the company touching the 
proposed lease, before it was consummated. He did visit 
Charleston and other places, for he desired to act in accord- 
ance with the will of the stockholders on this subject. He 
did find them anxious and urgent for the lease. He did not, 
probably, confer with complainants, for the reason that they 
were known to be controlled by their predominant interest 
in another corporation, and did not favor a lease because of 
its supposed effect upon those other interests,” 

On the 20th of June, when this cause came on for hear- 
ing, Judge Cole was absent by reason of sickness, and Judge 
Alexander, of the Southern Circuit, presided. Before the 
hearing, the Governor, by counsel, prayed to have the State 
made a party complainant, upon the following grounds: 

1st. The proposed lease is unauthorized by any law of said 
State, or by the charter of the said Central Railroad and 
Banking Company. 

2d. It tends to the creation of a monopoly and will, if 
consummated, contravene the public policy which induced 
said State to authorize the construction of rival and compet- 
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ing lines of railway to the said Central Railroad, and to aid 
in the construction thereof said rival lines of railway, the 
construction of which was so authorized and aided being the 
railroad from Macon to Brunswick in said State, known as 
the Macon and Brunswick Railroad, to which the aid of the 
State in the construction thereof was largely extended, as 
will hereinafter more fully appear, and the railroad from 
Macon to Camak, known as the Macon and Augusta Rail- 
road, built by virtue of a charter granted by said State. 

3d. Said lease, if consummated, will not only greatly in- 
jure the said Macon and Augusta Railroad, and defeat the 
object the State had in view in authorizing the construction 
thereof, but it will render valueless the said Macon and 
Brunswick Railroad, whose bonds to the amount of more 
than two and a half millions of dollars, have been indorsed 
by said State, and are now held by persons who have pur- 
chased the same bona fide and for value, and to whom said 
State is liable for the payment thereof; and will render the 
said Macon and Brunswick Railroad Company, by diverting 
freights and travel and business therefrom, wholly unable to 
pay said bonds, or the interest accruing thereon, and thus in- 
volve said State in the loss of the amount aforesaid with the 
accruing interest thereon. 

4th. The State is a stockholder in the Atlantic and Gulf 
Railroad Company, also a rival line of the road of the Cen- 
tral Railroad and Banking Company, and of which the Ma- 
con and Brunswick Ruilroad is a connecting road and a feeder; 
said lease, if consummated, will, as already alleged, divert 
freight and travel from the said Macon and Brunswick Rail- 
road, and so impair its business as to render it valueless, a 
large amount of freight and travel which now passes over 
the said Macon and Western Railroad, and said Macon and 
Brunswick Railroad, and thence along and over the said At- 
lantic and Gulf Railroad, will be wholly diverted therefrom, 
and entirely lost to the last named road, to the great injury 
of said State as a stockholder therein. 
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5th. Said lease, if consummated, will be a fatal blow to 
the whole policy of said State in granting aid in the con- 
struction of railways within her bounds. The roads to which 
said aid has been extended by the endorsements of the bonds 
thereof, and the amounts for which the State is pledged by 
law to extend aid upon the fulfilment of certain conditions 
by said roads is set forth in the following exhibit: 


NAME OF RAILROAD. AM’T OF STATE AID PER MILE. 


Alabama and Chattanooga $ 8,000 00 
Albany and Columbus.............. htheicnaasniies 12,000 00 
Albany, Mobile and New Orleans 
Americus and Florence 12,000 00 
Americus and Hawkinsville 12,000 00 
Americus and Isabella.... . 12,000 00 
Athens and Clayton 15,000 00 
Atlanta and Blue Ridge 15,000 00 
Atlanta and Lookout (per 8 miles).. 15,000 00 
Augusta and Hartwell 15,000 00 
Brunswick and Albany, $15,000 and $8,000 

additional 23,000 00 
Camilla and Cuthbert 12,000 00 
Cartersville and Van Wert 12,500 00 
Chattahoochee 12,000 00 
Columbus and Atlanta Air-Line 12,000 00 
Dalton and Morganton 15,000 00 
Fort Valley and Hawkinsville 
Georgia Air-Line 
Georgia Seaboard and North-Western 12,000 00 
GON EINE ocd ciccaucacnsencobvdacdeptedelende 12,000 00 
Great Southern 12,000 00 
Griffin, Monticello and Madison . 15,000 00 
Lookout Mountain 15,000 00 
Macon and Augusta 
Macon and Brunswick, $10,000 and $3,000 

additional 
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Marietta, Clayton and Ellijay 

McDonough Western 12,000 00 
Memphis Branch 15,000 00 
Newnan and Americus 12,000 00 
North and South 12,000 00 
North Griffin and North Carolina 12,000 00 
Ocmulgee and North Georgia 

Polk Slate Quarry 

Savannah, Griffin and North Alabama 12,000 00 
South Georgia and Florida 15,000 00 
St. Mary’s and Western.................0+...+6. 15,000 00 


The motive which lies at the bottom of said attempted 
lease, is, by the consolidation of capital and power and ruin- 
ous discriminations against the roads thus fostered and aided 
by the State, to break down said roads and thwart and des- 
troy the policy of said State, in aiding in the construction 
thereof. 

6th. Said Macon and Western Railroad is not a connect- 
ing Railroad with the said Central Railroad in the sense of 
the Act of the Legislature approved January 22d, 1852, by 
virtue of which said Central Railroad and Banking Com- 
pany claims the authority to lease said Macon and Western 
Railroad. Said last named road is connected with and a 
feeder of two rival and competing railroads to the said Cen- 
tral Railroad, to-wit: the said Macon and Augusta Railroad, 
and the said Macon and Brunswick Railroad. It not only 
connects with said two last named roads as well as said Cen- 
tral Railroad, but is a main trunk connecting the interior of 
said State with the upper or northern portion thereof, and 
thence with the great West, from which all three of the 
railroads aforesaid derive a large portion of their freight and 
travel, and on which they are chiefly dependent for their 
business. 

This was allowed over defendant’s objection thereto. Also 

* two persons, stockholders of the Central Railroad and Bank- 
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ing Company, prior to the 25th of May 1871, were made 
complainants because they averred that they together owned 
two hundred and fifty shares of its stock, and contended that 
the lease could not be made without their consent; that the 
stockholders had not consented thereto, and because they 
feared that public prejudice might be so excited against the 
Central Railroad and Banking Company by this lease as to 
lessen the value of their stock, and that by doing this illegal 
act the State might forfeit its charter. 

Judge Alexander, after argument, retained the injunction, 
solely upon the ground that, by reason of the decision of this 
Court in Collins vs. The Central Railroad Company, et al., 
40th Georgia Reports, 582, it was doubtful whether it had 
power to lease the Macon and Western Railroad Company. 
Each party excepted, and brought the cause here for review. 
The defendants say he erred in allowing the State to become 
a party, and in holding that the Central Railroad and Bank- 
ing Company had not the legal capacity to lease said rail- 
road. The complainants say he erred in the following de- 
cisions made in said cause: 

Ist. That the proposed lease does not interfere with the 
object of the Legislature in creating the corporation now 
known as the Macon and Western Railroad Company. 

2d. That the Macon and Western Railroad Company have 
the power, under their charter and the amendments thereto, 
to make a lease of their road and its equipments and appur- 
tenances. 

3d. That the contract between the Macon and Western 
Railroad Company and the Central Railroad and Banking 
Company of Georgia, exhibited to complainants’ bill, is a 
lease. 

4th. That the contract between said railroad companies, 
exhibited to said bill, if a lease at all, is such a lease as the 
Macon and Western Railroad Company have the power to 
make under their charter and the amendments thereto. 
5th. That the stockholders of the Macon and Western 
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Railroad Company, in convention assembled, might deter- 
mine whether or not they would rent and farm out their ex- 
clusive right of transportation, and give their officers such 
direction and powers as might be necessary in the event a 
proper lessee could be found, or such powers as might be 
necessary to complete this lease in the event the injunction 
granted should hereafter be dissolved. 

When the causes were argued here, by consent they were 
consolidated. The Court allowed nine hours for the argu- 
ment and six speeches to be made. 


Jackson, LAwTon & BassENGER; Lyon, DEGRAFFEN- 
REID & Irvin; B. H. HILt, for the defendants in original 
bill. 


WaurrttLte & Gustin; A. O. Bacon; Nispets & Jack- 
son; LAnteER & ANDERSON; W. R. Puiuips; B. B. H1n- 
TON, for the complainants in the bill. Corporate powers 
never conferred by implication: 1st Kelly, (Georgia Reports,) 
533; 7th, 221, 224; 8th, 24; 23d, 457; 25th, 457; 40th, 
582; 2d Cranch, 716; 13th Peters, 587; 3d Wend., 482; 
Ist Black., 380; 13th Penn., 133. Ambiguities operate 
against corporation: 11th Peters, 543; 9th Georgia Reports, 
221; 40th, 582. Act of 1852 construed by this Court: 
40th Georgia Reports, 582. A lease is for a definite term of 
years with reversion to grantor: Code, sec. 2252, and fora 
certain sum. This is no lease but partnership: Storey on 
P., sec. 67; 8th Georgia, 285; 33d, 243. Any stockholder 
can object to partnership or amalgamation, because ultra 
vires: 21st Howard, (U. 8.) 441; 16th L. and E. R., 180; 
10th Barb., 1; 9th Howard, (U. S.) 172; 20th Vt. R., 93; 
40th Georgia, 582, and cases cited. The State is proper 
party, because charter is contract with State: Code, sec. 22 ; 
40th Georgia, 641; 4th Wheat., 518; 6th Cranch, 88; 7th, 
164; 9th, 43, 292; Adams Eq., s. p., 313; 7th Paige, 305; 
1st Barbour’s Ch. R., 157, 164; 29th Conn. R., 538. Man- 
damus vs. corporation violating charter: 2d B. and A., 646; 
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2d Eng. R. and C. cases, 437, 508, 520, 646; 4th, 81; 23d 
Wend., 548. Both railruads must have authority to make 
lease: 40th Georgia Reports, 636-7; 21st Howard, 442. 
If stockholders object lease cannot be made: 2d Red. on 
Railways, 575; P. on Am. R. R. L., 78, 83; Ist Red. on 
Railway, 73. The Act of 1852 is not adopted by Act of 
1868, and is, therefore, not of force. The M. and W. R. R. 
Co. can only lease its transportation. The paper is not a 
lease: Sheppards’ Touchstone, 226 ; Code, sec. 2252. Rather 
an assignment by which a partnership is formed : Code, secs. 
1877, 1880. The power to lease is not in directors, but in 
company: Ist Red., 77. Act of 1852 obsolete because not 
accepted: 13th S. and R., 452. State is opposed to mon- 
opoly: 39th Georgia Reports, 166; 40th, 582; 29th, Conn., 
538. This is absolute sale: Code, sec. 2252; Bacon’s 
Abridg., 433. They cannot be partners: 7th Wend., 412. 
Nor amalgamate: Ist Stockt., 401; 6th Ohio N.S., 119; 
2d Red., 575-6-7, note 5. 


WARNER, Judge. 


1. This is a bill filed in behalf of a portion of the stock- 
holders of the Macon and Western Railroad Company, and 
in behalf of the Mayor and Council of the city of Macon, 
who sue in behalf of said city and of the citizens thereof, and 
as stockholders of the Macon and Augusta Railroad Com- 
pany, and of the Macon and Brunswick Railroad Company, 
against the Macon and Western Railroad Company, and the 
Central Railroad and Banking Company, praying for an in- 
junction to restrain the consummation and execution of a 
contract for the lease of the Macon and Western Railroad to 
the Central Railroad and Banking Company. On motion, 
the State was made a party complainant to the bill. A rule 
to show cause why the injunction should not be granted, was 
served on the defendants, who appeared and filed their answers 
to the allegations in complainants’ bill, and objected to the 
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State being made a party, and that the city of Macon was 
not a proper party complainant ; which objections were over- 
ruled. On hearing the motion for an injunction, the same 
was granted by the presiding Judge, to which the defendants 
excepted. The State was not astockholder in either the 
Macon and Western or Central Railroad Companies, and, 
therefore, had no direct interest in the decree to be rendered, 
as between the contestants. If the State had any interest in 
the controversy, it was in her sovereign capacity as the rep- 
resentative of the whole people of the State, and should have 
appeared before the Court in her sovereign capacity, by the 
appropriate mode of procedure in such cases. The consum- 
mation or non-consummation of the private contract of lease 
between these two corporations, was not a claim inconsistent 
with the sovereignty, jurisdiction or rights of the people of 
the State. It was a mere private suit between these two cor- 
porations, to which the State, in her sovereign capacity, was 
not a proper party. The city of Macon suing in behalf of 
the citizens thereof, or other artificial persons, had no direct 
interest in the decree to be rendered, as to the legal right of 
these two corporations to make the contract in question, which 
would entitle it to be made a party complainant. ‘The ques- 
tion as to the legal right of the two companies to make and 
accept a lease of the road, is a question which involves the 
legal rights of the complaining stockholders in the respective 
companies, and the legal rights of those companies under 
their respective charters. The decree as to the legal right of 
the two corporations to make the contract, would only bind 
them as to their legal right to make it, and that is the sole 
question presented by the complainant’s bill, with which the 
State or the city of Macon have no concern, so far as the 
legal right of the two corporations to make the contract of 
lease, is involved. 


The main question in the case, as made by the pleadings 
in the record, is as to the legal right of the Macon and Wes- 
tern Railroad Company to Jease that road to the Central 
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Railroad and Banking Company, in the manner therein set 
forth. By the 11th section of the charter of the Monroe 
Railroad Company it is declared, ‘‘ that said Monroe Rail- 
road Company shall have the exclusive right of transportation 
and conveyance of persons, produce, merchandise and all 
other things over the railroad to be by them constructed, as 
long as they shall see fit to exercise such exclusive right.” 
And it is further provided in the same section of the charter, 
“that said company may, when they see fit, rent or farm out 
any part or the whole of their said exclusive right of trans- 
portation on said railroad, with the privileges thereof, to any 
individual or individuals, or other company, subject to the 
rates above mentioned.” By an Act of the General Assem- 
bly of 1847, the Macon and Western Railroad was incorpor- 
ated, and all the powers and privileges conferred on the Mon- 
roe Railroad Company were conferred on the Macon and 
Western Railroad Company, with certain exceptions, which 
are not pertinent to the question now before the Court. The 
grant to the Monroe Railroad Company was certain enum- 
erated privileges, with the exclusive right of transportation 
over the road to be constructed by them, as long as they 
should sce fit to exercise such exclusive right ; but if the 
company should see fit to rent or farm out any part or the 
whole of their exclusive right of transportation on said rail- 
road, they were authorized to do so, with the privileges thereof, 
that is to say, with the privileges of the railroad which had 
been granted to the company, as well as the exclusive right 
of transportation thereon. The privileges conferred on the 
company by the charter, was to enable them to construct the 
railroad for the transportion of persons, produce and mer- 
chandise, as long as they might see fit to do so; but when- 
ever they should see fit to rent or farm out their exclusive 
right of transportation on the road to another company, then 
it became absolutely necessary that the privileges of the rail- 
road granted to the company should be also rented and 
farmed out, so as to enable the lessee to enjoy the benefit of 
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the exclusive right of transportation on the road. The char- 
ter not only confers the power on the company to lease the 
exclusive right of transportation on the railroad, but also the 
privileges of the road granted to the company by the charter, 
so as to enable the lessee to have, enjoy and control the ex- 
clusive right of transportation on the road, in as full and 
ample manner as the original grantees could have done un- 
der the charter. The grant in the charter to rent or farm 
out the privileges of the road, was indispensable to secure the 
exclusive right of transportation on the road, to the lessee 
thereof, unless the right could be maintained on the princi- 
ple, that when the law doth give anything to one, it giveth 
impliedly whatsoever is necessary for enjoying the same. 
The authority, however, is expressly granted in this charter 
to the company, not only to rent and farm out the exclusive 
right of transportation on the road, but the privileges thereof, 
so as to enable the lessee of the road to enjoy such exclusive 
right of transportation. The power to lease the privileges of 
the road, as conferred by the charter, was necessary to the 
enjoyment of the exclusive right of transportation, in the 
opinion of the Legislature, as manifested by the grant con- 
ferring that power. The Macon and Western road had the 
legal power and authority, under its charter, to make the 
lease. 

Did the Central Railroad, under its charter and the Acts 
of the General Assembly amendatory thereof, have the legal 
power and authority to purchase and accept the lease under 
the contract made between that company and the Macon and 
Western road? In 1850 the General Assembly passed an 
act to unite the Central Railroad and Banking Company and 
the Macon and Western Railroad Company, and other rail- 
road companies, reciting in the preamble of that Act, as a 
reason for its enactment, “that large sums of money had 
been expended by incorporated companies (one of which was 
the Central road) and from the State Treasury, for the pur- 
pose of opening and constructing railroads from the seaboard 
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to the Western limits of the State, and in order that the citi- 
zens of the State should derive the full benefit intended by 
the line of railroads so constructed, it is expedient that the 
transportation of freight and passengers over said line should 
be as free from interruption and transhipment as possible.” 
The Act then declares that it shall be lawful for the Central 
Railroad and the Macon and Western Railroad and the 
Southwestern Railroad Companies to unite their respective 
railroads in one common depot at or near the city of Macon, 
so that the cars of the respective roads may pass from one 
road to another wninterruptedly. It appears from the record 
that the Macon and Western railroad is united and connected 
with the Central Railroad, and is indeed but an extension of 
the latter road from the city of Savannah to the interior of 
the State. In 1852 the General Assembly passed an Act 
amendatory of the charter of the Central Railroad Company, 
enlarging the powers of that company, the object of which 
was, as shown by the caption of the Act, to authorize the 
company to lease and work such other railroads as then con- 
nected with it, or might thereafter connect with it for a term 
of years, or during the continuance of their respective char- 
ters. The first section of that Act declares, “that it shall 
and may be lawful for the Central Railroad and Banking 
Company of Georgia to lease and work, for such time, and 
on such terms as may agreed on by the parties interested, the 
Augusta and Waynesboro Railroad, the Milledgeville and 
Gordon Railroad, the Eatonton Branch Railroad, the South- 
western Railroad, and such other railroads as now connect 
or may hereafter connect with the Central Railroad, and to 
collect, by suit or otherwise, the fares of travel and the 
charges of transportation on railroads so leased. The second 
section of the Act declares, “that the respective boards of 
directors of the incorporated companies owning the railroads 
above mentioned, or owning such other railroads as now con- 
nect, or may hereafter connect with the Central Railroad shall 
have power and authority so to lease to the Central Railroad 
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and Banking Company of Georgia, their respective railroads 
for such time, and on such other terms as they respectively 
may deem best.” By this Act the Central Railroad Com- 
pany has the power expressly conferred upon it, by this 
amendatory provision of their charter, to lease not only the 
railroads specified by name, but such as then connected with 
it or thereafter might connect with it; and the Act further 
confers the power and authority on the respective boards of 
directors of other incorporated railroad companies owning 
such other railroads, (than those specified by name) as then 
connected or might thereafter connect with the Central Rail- 
road, to lease to the last named railroad company their re- 
spective railroads, for such term of time, and on such terms 
as they respectively may deem best. Whether this power, 
so clearly and expressly conferred on the Central Railroad 
Company, was wisely or unwisely conferred by the General 
Assembly, is not a question for the Courts to determine. 
The question for the Courts to decide is whether the power 
has been granted, and if it has, to protect the company in the 
enjoyment of their rights acquired under that grant of power 
conferred by the General Assembly. What is a connecting 
road, in the sense in which that term is used, in the Act of 
1852? The best definition of a connecting railroad, as appli- 
cable to this case, is that given by the General Assembly in 
the Act of 1850, providing for the wniting the respective 
railroads therein named: “so that the cars of the respective 
roads may pass from one road to another uninterruptedly, 
without the transhipment of freight or passengers.” That 
was the kind of connecting roads the Legislature had in 
contemplation in the passage of the Act of 1852. What is 
the character and effect of the instrument set forth in the 
record as the evidence of the contract between the two com- 
panies, when construed and interpreted in accordance with 
the acknowledged principles of the law applicable to such an 
instrument? It purports on its face to be a@ lease of the 
Macon and Western Railroad to the Central Railroad, and 
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recites the provision of the charter of the Macon and Wes- 
tern Railroad Company, which authorizes that company to 
rent or farm out its exclusive right of transportation on said 
railroad with the privileges thereof, to any individual or in- 
dividuals, or other company. It also recites the provisions 
of the Act of 1852, which authorizes the Central Railroad 
to lease connecting roads. And it is quite clear on the face of 
the instrument that it was the intention of the parties to make 
a contract for a lease of the road, and not a contract for. the 
sale and absolute conveyance of the title to the road. In 
the construction of a deed, if there be two clauses utterly 
inconsistent, the former must prevail, but the intention of 
the parties from the whole instrument, should, if possible, 
be ascertained and carried into effect: Code, 2655. The 
cardinal rule for the construction of contracts is to ascertain 
the intention of the parties. If that intention be clear, and 
it contravenes no rule of law, and sufficient words be used 
to arrive at the intention, it shall be enforced, irrespective of 
all technical or arbitrary rules of construction. The inten- 
tion of the parties may differ among themselves. In such 
case the meaning placed on the contract by one party, and 
known to be thus understood by the other party, at the time, 
shall be held as the true meaning: Code, 2713, 2714. In this 
case both parties intended to make a contract for a lease of 
the road, and both parties understand it now to be a lease of 
the road, and there is nothing in the instrument itself which 
requires that the Court should understand it differently. The 
words employed are not such as would indicate an intention 
to make a sale of the road, and convey an absolute title 
thereto to the purchaser thereof; but, on the contrary, the 
Macon and Western Road expressly reserves the right to en- 
ter upon and resume the possession of the road and its ap- 
purtenances, on the failure of the Central road to comply 
with the terms and stipulations of the contract between the 
parties. Construing the contract in accordance with the ez- 
pressed intention of the parties on the face thereof, as well as 
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the legal effect of the words employed therein, it is a con- 
tract for a lease of the road to the Central Railroad and 
Banking Company, and not a sale of the Macon and Wes- 
tern road to that company. 

In view of the facts contained in this record, the two com- 
plaining stockholders in the ‘Central Railroad Company must 
be presumed to have accepted the previsions of the Act of 
1852, authorizing that company to lease connecting railroads ; 
the more especially as that company has exercised the power 
granted by that Act, and leased other railroads, without any 
objection on their part, as stockholders, to the exercise of 
such power on the part of the company. It is now too late 
for them to say that, as stockholders in the company, they 
never accepted and assented to the power granted to the 
company in the Act of 1852, to lease connecting railroads. 
This is an absolute contract for the lease of the Macon and 
Western Railroad, and contains independent covenants. If 
the legislation mentioned in the covenant for the amalgama- 
tion of the two roads, so soon as the necessary legislation for 
that purpose can be secured, should be held, when that legis- 
lation is had, to be in violation of the legal rights of the 
stockholders in either company, under their contract as such 
stockholders, still, the absolute contract for the lease of the 
road would be a good and valid contract, this latter cove- 
nant in relation to the amalgamation of the two roads, being 
an independent covenant, could not defeat the absolute con- 
tract for the lease of the road, that contract not being de- 
pendent on the performance of the last named covenant for 
the amalgamation of the two roads in the manner therein 
expressed. But the contemplated legislation mentioned in 
that independent covenant, is not now before the Court, and 
we express no opinion in regard to it. When the contem- 
plated legislation shall be obtained, and the stockholders of 
either of the companies shall complain of it as illegally in- 
terfering with their contract as such stockholders, under the 
charters of their respective companies, then it will be time 
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enough to consider that question. The State of Georgia and 
the city of Macon, on the statement of facts disclosed by the 
record, were not proper parties to the complainant’s bill of 
complaint. 

The Macon and Western Railroad Company had the legal 
power and authority, under the provisions of its charter, to 
lease that road to the Central Railroad and Banking Com- 
pany of Georgia, and the latter company had the legal power 
and authority, under the provisions of the Act of 1852, to 
accept said lease as specified in the contract set forth in the 
record. In our judgment, the Court below erred in grant- 
ing the injunction prayed for in complainants’ bill. 

Judgment reversed. 


LocHRANE, Chief Justice, concurring. 


The questions involved in this case have been ably argued 
by counsel upon both sides, and we have carefully examined 
the authorities presented, and weighed their application to 
and effect on the important legal principles involved in the 
controversy. After a careful consideration of the whole 
cease, I concur in the judgment of the Court just pronounced, 
for the following reasons, which I shall confine to the main 
questions in issue: 

Did the Central Railroad have the right to lease the Ma- 
con and Western Railroad, and did the Macon and Western 
Railroad have the legal right to enter into such contract of 
lease, and is the instrument into which they entered such a 
conveyance as is authorized by law? These questions, with 
such as grow out of them, and will be discussed in proper 
place, constitute the controlling merits of the case at bar. 
In 1850, the Legislature of the State of Georgia, in the ex- 
ercise of its sovereign authority, passed “an Act to author- 
ize the Central Railroad and Banking Company, of Georgia, 
the Macon and Western Railroad Company and the South- 
western Railroad Company, to unite their respective rail- 


VoL, xu111,—41, 
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roads in one common depot, at or near the city of Macon.” 
The public policy of the State is declared by the preamble 
in the following language: ‘‘ Whereas, there has been ex- 
pended in the State by incorporated companies, and from the 
State treasury very large sums of money for the purpose of 
opening and constructing railroads from the seaboard to the 
western limits of the State; and, whereas, in order that the 
State and the citizens thereof should derive the full benefit 
intended by the line of railroad so constructed, it is expe- 
dient that the transportation of freight and passengers over 
said line should be as free from interruption and tranship- 
ment as possible.” 

In 1852, the Legislature passed an Act to authorize the 
Central Railroad and Banking Company of Georgia, to lease 
and work such railroads as now connect or may hereafter 
connect with the Central Railroad, and to authorize the board 
of directors of such railroad companies as now have or may 
hereafter have their respective railroads connecting with the 
Central Railroad, to make leases thereof for a term of years, 
or during the continuance of their respective charters. The 
law provides that it shall and may be lawful for the Central 
Railroad and Banking Company of Georgia, to lease and 
work for such time and on such terms, as may be agreed on 
by the parties interested, the Augusta and Waynesboro’ 
Railroad, the Milledgeville and Gordon Railroad, the Eaton- 
ton Branch Railroad, the Southwestern Railroad, and such 
other railroads as now connect or may hereafter connect with 
the Central Railroad, and to collect, by suit or otherwise, the 
fares of travel and the charges of transportation on railroads 
so leased. And, also, that the respective boards of directors 
of the incorporated companies owning the railroads above 
mentioned, or owning such other railroads as now connect or 
may hereafter connect with the Central Railroad, shall have 
power and authority so to lease to the Central Railroad and 
Banking Company of Georgia, their respective railroads, for 
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such term of time, and on such other terms, as they, re- 
spectively, may deem best. 

These Acts, taken together, establish, beyond all judicial 
controversy, two important propositions: first, that the Ma- 
con and Western Railroad is a connecting road; the Legis- 
lature has so declared; second, that the Central Railroad 
has the right to lease connecting roads, for such is the ex- 
press power granted to it by the Legislature. And the Act 
of 1852 is equally emphatic that the directors of the incor- 
porated companies owning such connecting roads, are clothed 
with power to lease them to the Central Railroad, in the 
terms of the Act. We need not, therefore, in the decision 
of this question, follow the very able argument of our brother 
Bacon, in relation to the powers conferred by legislation upon 
the corporations, or discuss the public policy of the State of 
Georgia, in its auxiliary importance, in arriving at the cor- 
rect construction of legislative intent; for the statutes are 
clear, plain and unequivocal, and leave nothing to supply 
by intendment or construction. This Court has nothing to 
do with the policy or impolicy of legislative enactments. 
The Constitution wisely delegates that power to the General 
Assembly, and they alone are charged with its execution, 
with a “View to the advancement of the public interest, and 
enhancement of the public welfare. And where the statu- 
tory law is plain, neither strictness nor liberality of construc- 
tion can judicially limit or enlarge the legislative will. We 
have, therefore, arrived at the conclusion that the Central 
Railroad has the legislative right to enter into the lease of 
the Macon and Western Railroad, under the provisions of 
the Acts recited; and we hold further, that the exercise of 
the privileges of the Act of 1852, in the leasing of other 
roads, which has been continuous since its passage, disposes 
of the complaint of Mr. Gresham, e¢ al., whose acceptance, 
by acquiescence, estops such dissenting complainants, as 
stockholders, from now being heard. Corporations once or- 
ganized under the laws of the land, and represented by di- 
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rectors, in the management of their chartered organizations 
a minority of their stockholders are bound by their acts, 
when done within the walls of their charter, or within the 
general provisions of law. 

The next question, and most important in the adjudi- 
cation of this case is, whether the Macon and Western Rail- 
road had the power to lease its road. The 11th section of 
the original Act of 1853, says: ‘The said Monroe Railroad 
Company (now Macon and Western Railroad) shall have the 
exclusive right of transportation and conveyance of persons, 
produce, merchandise, and all other things over the railroad 
to be by them constructed, so long as they shall see fit to 
exercise such exclusive right: Provided, the charges for 
transportation or conveyance shall not exceed, etc.; and pro- 
vided, also, that said company may, when they see fit, rent or 
farm out any part or the whole of their said exclusive right 
of transportation on said railroad, with the privileges thereof, 
to any individual or individuals or other company, subject to 
rates above mentioned.” 

Under this provision the Macon and Western Railroad 
has the right to lease their right of transportation with the 
privileges thereof, to any individual or other company. It 
will not be-denied that the Central Railroad Compafy comes 
expressly within the term “ other company;” and we can 
realize no possible or positive difference between the power 
to lease the exclusive right of transportation on said rail- 
road and the railroad itself. The one is essential to the use 
of the other, and if there were left any imaginable doubt be- 
tween the one and the other, we might invoke legislative 
construction of the Act of 1852. But the language of the 
charter, in connection with the right of transportation on 
said road with the privileges thereof, carries with overwhelm- 
ing conviction the right to lease the road, for transportation 
over the road, which is conceded must bear with it the priv- 
ilege of the road itself. It would be too strict a construction 
to say the transportation of the road and the privileges thereof 
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meant only to convey the right of going over the road. As 
well might we hold that the lease to a plantation did not in- 
clude the right to plow the land or give a right to the land 
or all the privileges thereof, during the term of the lease. 
We, therefore, hold two propositions settled. The first, the 
right of the Central Railroad Company to lease the Macon 
and Western Railroad, and the right of the Macon and Wes- 
tern to lease itself to the Central. 

The next proposition which we deem it necessary to no- 
tice, is based upon the ground that the instrument entered 
into by the contracting parties, it is argued, is not a lease. 
We have examined this instrument, and are satisfied, under 
the Code of Georgia, that it was the intention of the parties 
to execute a lease, and the cardinal rule of construction of 
all contracts is to ascertain the intention of the parties. If 
that intention be clear, and it contravenes no rule of law, and 
sufficient words be used to arrive at the intention, it should 
be enforced, irrespective of all technical or arbitrary rules of 
construction, And to our minds it was the intention of the 
parties to execute a lease, and nothing in the instrument can 
be construed legitimately to impute a different construction. 
The covenant entered into between the parties to the effect 
‘that so soon as the necessary legislation for that purpose be 
secured there shall be an amalgamation of these roads,” 
even if it were true that such contract was in itself illegal, 
which we do not think, by the laws of Georgia would not 
in the slightest degree invalidate the lease. For, under the 
law, contracts are severable, and that which is valid will be 
maintained by the Courts. But for myself, I do not think 
that provision agreed to by the contracting parties subject to 
the will of the Legislature to enforce by appropriate legis- 
lation is invalid. The legal objection is that this provision 
may have formed one of the chief inducements to the con- 
summation of the lease, and inasmuch as such act of amal- 
gamation would be illegal without the unanimous consent of 
all the stockholders, the consideration provides for an illegal 
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thing, to-wit: bind the stockholders not consenting thereto 
by a legislative act. We do not agree with either the prem- 
ises or the consequences. In the first place, the lease is a 
good lease irrespective of the provision, and severable there- 
from. In the second place, this Court will not anticipate the 
action of the Legislature, but presume always that that body 
will act in conformity to law. And in the third place, after 
legislative provision has been granted to a corporation to do 
a particular thing, within the scope and enlargement of its 
powers, I do not hold such act depends upon the unanimous 
consent of each and every stockholder to give it operation 
and effect. On the contrary, I hold that the individual con- 
tract of the stockholder, from the date of the legal organiza- 
tion of the company, becomes merged in the company, and 
all contracts afterwards made are contracts of the corporation, 
and subject to the direction or ratification of a majority of 
the stockholders. And while it may be the right of an indi- 
vidual stockholder to invoke equitable interposition against 
the company for an act about to be executed in violation of 
law, still I hold that as to all acts permitted by the Legisla- 
ture after such permission, a majority of the stockholders 
represent the company, and their will, when legally ascer- 
tained and expressed, bind the minority. And in the case at 
bar, if such provision of the lease is ratified by a majority 
of the stockholders, individual dissent by any portion of a 
minority would be unavailing to prevent it. And upon the 
same principle I dispose of the complaint of the two dissent- 
ing stockholders as to the action of the Central Railroad 
and Banking Company. 


McCay, Judge, dissenting. 


I agree, that, under the Act of 1853, and under the char- 
ter of the Macon and Western Railroad, it is competent for 
the Central Railroad Company to lease the Macon and Wes- 
tern Railroad, and that it is also competent for the Macon 
and Western Railroad to be leased. And were this contract 
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only a lease, I should agree to the judgment of the Court. 
But, as I understand this agreement, it is for more than a 
lease. It is a contract, that if the Legislature consents, the 
Macon and Western Railroad Company shall lose its separate 
existence, and be merged into the Central Railroad Company. 
Now, as I understand the law, this is a contract that a majority 
of the stockholders of a company cannot make, either without 
or with the assent of the Legislature. Any one stockholder 
in either company may, of his own motion, and at his op- 
tion, prevent it, unless the power be in the charter, or be 
assented to by all the stockholders, In every charter, there 
is first the contract between the company and the public, and 
second, the contract between the stockholders themselves. 
The leading idea of the latter contract is, that the majority 
may make every contract and do every act authorized by the 
charter, and no more. If it be desirable to get new powers 
inserted into the charter, all the corporators must assent to 
it. A subscriber who has taken stock in one enterprise, does 
not agree that the majority shall, even with the legislative 
assent, divert his funds to a new and different enterprise 
against his consent. And this I understand to be the set- 
tled rule of all the Courts, both in England and America. 
But it is replied, that admitting this to be the law, the ar- 
gument before the Court is for the lease, and the contract to 
manage the companies is not a part of the lease; that in fact, 
it contemplates, on its completion, that the lease shall be 
merged into it; that it is an independent affair, and even if 
not itself within the power of the majority, that it does not 
affect this lease. Ido not think so. The consideration of 
the lease is stated to be the mutual covenants of the parties, 
and one of these covenants is this agreement. Who shall 
say that one of the leading motives of those who have as- 
sented to the lease, was not that, as soon as the Legislature 
consented, the two roads should be merged? And without 
doubt, under this contract, if the Legislature does consent, 
either of the contracting parties can compel the other to con- 
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sent to this merger. If this be so, then the contract now en- 
tered into is a contract of merger, and in my judgment, must 
have the assent of all the stockholders. At any rate, any 
one may dissent and break it up. 

I think the State a proper party to this bill. As a matter 
of course, if the companies have the right to make the con- 
tract, the bill is not a good bill in the name of any body. 
If, however, this contract is contrary to the charter—an as- 
sertion of a franchise not granted to the company—then the 
attempt to make it is contrary to law, contrary to public 
policy, and the State has a right to be a party, either under 
its general power to prevent violations of the law, or by vir- 
tue of its interests in the Macon and Brunswick road. 

The bill is filed on this idea, that the companies are vio- 
lating their charter, not only infringing on the rights of the 
dissenting stockholders, but violating the public law, to-wit : 
setting up a chartered right that belongs to neither road. I 
think, therefore, the State was a proper party if the bill was 
good, and as I think the bill was good, I think the State a 


proper party. 
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Supreme Court or GEoraiA, 
ATLANTA, 23d March, 1871. 


“The attention of the Court having been called, by Col. 
N. J. Hammon, to the fact of the death of the Honorable 
E. A. NisBet, a former member of this Court, it is ordered 
by the Court, as a mark of respect to the memory of the de- 
ceased, that this Court stand adjourned until to-morrow 
morning at 10 o’clock. The Court also appoints as a com- 
mittee, to report at a future day resolutions appropriate to 
the occasion, the following gentlemen: Hon. WasHINGTON 
Por and JAMES JACKSON, of Macon, Hon Jutian Hart- 
RIDGE, of Savannah, Hon. D. A. WALKER, of Dalton, 
Hon. Iverson L. Harris, of Milledgeville, Hon. Henry L. 
BENNING, of Columbus, and Hon. L. E. BLECKLEY, of At- 
lanta. It is further ordered the Clerk put these proceedings 
on the Minutes, and notify the gentlemen composing the 
committee of their appointment. 


On the 29th of August, 1871, the committee reported as 
follows: 


The committee appointed at the last session of this Court to prepare 
a suitable memorial commemorative of the death of Hon. Eveenius A. 
Nisset, beg leave to submit the following report : 

Death is ever hovering around our dwellings. We can almost feel 
his icy touch and behold his ghastly visage when our hearts beat strong 
with hope, and our cheeks wear the rosy hues of health. He is the faith- 
ful and relentless executioner of the decrees which consign all Adam’s 
race to the dust. His visits—always unweleome—are sometimes pecu- 
liarly painful. When he enters our homes and robs us of the cherished 
objects of our love; when he strikes down the great and the good, those 
of whom State and communities are justly proud, then in truth do lamen- 
tation and mourning follow in his footsteps. 
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By placing his inexorable grasp on the person of Judge Nispet, he 
has brought sore bereavement toa large and loving family, deprived 
this bar of an honored member, this Court of a wise counsellor, the 
State ofa noble and gifted son, and the Church of Christ of one of its 
brightest ornaments and most solid supports. Few men in these latter 
days have commanded so much of the public admiration and confidence. 
He graced every position which he occupied, and though dead, the mem- 
ory of his virtues will live in the hearts of thousands amongst whom he 
moved, like a bright planet shining with undimned splendor, until he 
disappeared to take his place in the constellations of Heaven. 

Judge Nisset’s public career is well known to the people of Georgia. 
He was a native of this State, having been born in Greene county on 
the 7th day of December, in the year 1803, He wasa son of Dr. James 
Nisbet, a gentlemen of high character, one of the framers of the Consti- 
tution of 1790, and for a number of years a member of the Board of 
Trustees of the State University at Athens. His first instruction was 
received in the school of Rev. Francis Cummings, D. D., at Geens- 
boro. When quite young he entered the Freshman class in the college 
at Columbia, S. C. He was soon transferred to the University at Ath- 
ens, and was a member of the first class of graduates, under the Presi- 
dency of Dr. Moses Waddel, bearing off the honors of his class. Turning 
his attention to the law, he commenced his studies under Judge Clayton, 
and subsequently became a student in the law school of the celebrated 
Judge Gould, at Litchfield, Connecticut. Having finished his profes- 
sional course, he returned to Georgia, and at the early age of twenty he 
was admitted to the bar by authority of a special Act of the General 
Assembly. He opened an office at Madison, and began the practice of 
his profession in partnership with John W. Campbell, Esq. It was not 
long before his fine intellect and well-stored mind, combined with a re- 
markable grace and beauty of manner and expression, attracted public 
attention. He made rapid reputation as a lawyer, and gathered around 
him a host of admirers and friends, who, when he had scarcely attained 
his majority, held up before him the alluring prospect of political dis- 
tinction, and induced him to represent the county of Morgan in the 
Legislature. This was in the fall of 1825. A few months prior to his 
entrance into public life—viz : on the 12th day of April, 1825—he mar- 
ried Miss Amanda Battle, of Hancock county, an elegant lady, who 
presided with queenly dignity over his home, and was his loved and 
honored companion until her death in the month of May, 1865. 


Let it be here remarked that Judge Nispet was not a professional 
politician. As much as any man we ever knew, he heartily despised the 
artful duplicity of such a character. The standard of moral rectitude by 
which he was guided in private life was not lowered on the hustings nor 
in the halls of legislation. In every walk of life, he was the same high- 
toned, candid, conscientious man, who loved and defended truth for its 
own sake, and who would have suffered the loss of all things rather than 
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have done what was mean or dishonorable. He was a party man, but 
was never in vinculis. He was too ardent a lover of freedom to allow 
his conscience to be bound by fetters. The right of private judgment he 
prized and preserved asa priceless heritage. As a consequence, his 
course on all public questions always secured respect. He served sev- 
eral successive sessions alternately in the Senate and House, taking an 
active part in debate and leading position in hoth bodies. In 1832 he 
became a member of the convention which assembled to consider the 
expediency of reducing the number of Senators and Representatives, 
and greatly distinguished himself by a speech of marked ability and 
eloquence. He continued to represent Morgan county in the Legisla- 
ture until 1837, when he removed to Macon and there opened an office 
for the practice of his profession. He was soon, however, again called 
into the public service, having been elected in the following year a rep- 
resentative from the State at large to the Congress of the United States. 
He was re-elected in 1840, but on account of the condition of his private 
affairs and a growing distaste for political life, he resigned his seat in that 
body in 1841. 

The position he took in Congress was a prominent one, and he retired 
to private life with an unblemished character and an enviable reputation. 
Whilst he held political office he was by no means neglectful of his pro- 
fession—success in which was the chief object of his ambition. He was 
a close and discriminating student, and a master of the law as a science. 
His forensic efforts were remarkably clear and felicitous, and evinced 
great research and a thorough acquaintance with his case. To the de- 
mands of a large and increasing practice he devoted himself assiduously 
after his withdrawal from public life, until the Supreme Court of Georgia 
was organized in 1845, when he was elected one of the Justices of that 
Court. He sat on that bench eight years—the compeer of Lumpkin and 
Warner. Grand triumvirate! Noble representatives of a noble pro- 
fession! The State owes them a debt of gratitude it can never pay—the 
Bar of Georgia a tribute of praise which rises not from reluctant hearts, 
and to which successive generations shall give willing utterance. Judge 
Nisbet's judicial opinions, embodied in the first fourteen volumes of the 
Georgia Reports, are models of precision, perspicuity and learning. 
He was eminently adapted to the duties of the Bench. A lover of justice, 
as well as of truth, he was patient in his investigations, and impartial in 
his judgments. No one ever suspected him of favoritism. His integrity 
was panoplied in a Heaven-born purity. He wore the ermine with grace 
and dignity, and resigned it without spot or blemish. In 1853 he re- 
turned to the Bar and continued, with little interruption, to devote him- 
self to the duties of his profession until a few months before his death, 
when in full possession of his mental vigor, and in pursuance of a cher- 
ished desire to spend the evening of his days in quiet and peace, he 
withd: ew from the active labors of life. He was a member of the coven- 
tion which assembled in January, 1861; and Chairman of the committee 
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which reported the Ordinance of Secession. He had been a Union man 

all his life and very reluctantly assented to the necessity of such a step, 
but with him the path of honor was the path of duty. He subsequently 
represented Georgia in the Provisional Congress of the Confederate 
States, and then finally retired from public life. He was a firm and 
faithful adherent of the South throughout the tremendous struggle which 
ensued, and no man lamented more than he the surrender of her armies 
and the consequent destruction of constitutional liberty. 

It remains to speak of Judge Nisset as a man of Jetters. From early 
manhood he devoted much of his leisure to literary pursuits. He wasa 
man of fine scholarly attainments. He delighted to contemplate the 
beautiful creations of genius, and to gather the sparkling gems which 
master minds had scattered over the field of thought. With him ‘‘ a thing 
of beauty’’ was ‘‘a joy forever.’’ He read and relished all the finest 
productions of the great and good, and down to his latest days reveled 
in the pleasures which they afforded. His contributions to the current 
literature of the day were characterized bya classic elegance of style 
and a beauty of thought peculiarly his own. He was held in high es- 
teem by the educated men of his day. For a number of years prior to 
his death he was President of the Board of Trustees of Oglethorpe Uni- 
versity, and a Trustee also of the State University, at Athens, which 
latter institution conferred on him, in the year 1868, the honorary degree 
of LL.D. 

This sketch would be incomplete, did we not refer to the most lovely 
trait in his character, to-wit: his piety. For more than forty years he 
was a ruling elder in the Presbyterian Church, and only those who have 
served with him in that office know what a “ pillar of strength’’ he was. 
He was not an enthusiast. He made no parade of his religion, but he 
was not ashamed to testify his belief in the Gospel of Christ. His faith 
was founded on the ‘‘Rock of Ages.’’ It grew brighter and stronger 
with each revolving day, and now that he is dead, it casts a halo of glory 
around his tomb. 

Who can duly estimate the loss of such aman? His errors, whether 
of head or heart, were like spots upon the sun. They pale into insig- 
nificance before the radiant lustre of his graces and virtues. In his 
home, he was not only a loving and tender parent, but a familiar friend. 
With his family, sweet was his converse. Respected, honored, loved— 
his chief delight was in the companionships and associations of home. 
Oh, what a loss his death has inflicted on the charmed circle of which 
he was the life and the joy ! , 

He has gone from earth and we shall see him no more. 

Resolved, That in the death of Judge Nisser this Court has been de- 
prived of a wise counsellor, this Bar of an honored member, and the 
State of a noble and gifted son. 

Resolved, That this Court and Bar deeply sympathize with the family 
of deceased in their irreparable loss, but rejoice that in the life of Judge 
Nisbet they have a legacy of ineffable value. 
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Resolved, That the Supreme Court be requested to have this report 


and resolutions entered on its minutes, and a copy forwarded by the 
Clerk to the family of deceased. 


WASHINGTON POE, 
JAMES JACKSON, 
JULIAN HARTRIDGE, 

D. A. WALKER, 

IVERSON L. HARRIS, 
HENRY L. BENNING, 

L. E. BLECKLEY, 
Committee. 


After a brief response by the Honorable James Jackson, 
Judge Warner responded as follows : 


My first acquaintance with Judge NissBet was in 1828, when we met as 
members of the House of Representatives, at Milledgeville, both young 
men, buoyant with hope, and ardent, youthful expectations for the 
future. Time has since rolled on, and he has performed his allotted 
task; his work is done, and well done, his record is made up, and that 
record will ever remain the most enduring monument of his private 
virtues asa Christian gentleman, and of his inestimable worth as a public 
officer. When this Court was organized, in 1845, it was my good for- 
tune to have been associated with Judge Nisset and the late Chief 
Justice Lumpkin. The arduous and responsible duty of organizing the 
Court and putting the judicial machinery thereof in practical working 
order, was necessarily devolved on the newly appointed Judges. The 
difficulties incident to a successful practical organization of the Court at 
that time, cannot be duly appreciated now, and never will be definitely 
known except to those who were actively engaged in its organization. 
Judge Nisser performed his whole duty, and assumed his full share of 
the responsibility in the united effort to make the supreme tribunal of 
the State acceptable to the people. It has doubtless been noticed by 
the profession that there were very few dissenting opinions in those days, 
and the reason is, that each Judge felt himself bound strictly to adhere 
to the fundamental principles of the law, as the same had existed from 
the time of Magna Charta, and embraced in the written Constitutions of 
this State, and the United States. Deeply impressed with the fact that 
the loss of the liberties of a free people may generally be traced to the 
first departure from the fundamental principles of their government, by 
those who are invested with authority to administer and enforce them. 
Judge NisBpet was uncommonly sound and practical, in regard to all 
questions in which the fundamental laws of the land were involved, and 
his opinion in the case of Wilder vs. Lumpkin, reported in the 4th Geor, 
gia Reports, will be an everlasting monument of his learning, ability, 
integrity, and sound judicial exposition of the fundamental law; itis a 
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monument which in all fature time will command the respect and admi- 
ration of every lawyer who loves and venerates his profession. 

The salient point in Judge Nisper’s character which so eminently 
qualified him for a Judge, were his high sense of honor, the purity of 
his morals, his strong love of justice as regulated by law, his clear dis- 
criminating mind, his firmness of purpose, his independence of action 
under all circumstances in carrying out the honest convictions of his 
judgment, his thorough knowledge of the great fundamental principles of 
his profession, and his patient industry in the discharge of his public 
duty. In paying this sad tribute to the memory of my honored and re- 
spected friend, I am forcibly reminded of the melancholy fact that I am 
the only survivor of the officers of the Supreme Court, as it was origi- 
nally organized in 1845. What changes have been wrought in this 
tribunal by the great Reaper of the human family! Devoutly thankful 
toakind Providence for the continuance of my health and strength, 
still the admonition cannot be disregarded that in the course of human 
events, that I too must soon follow my distinguished predecessors on this 
bench to that bourne from whence no traveler returns; and my earnest 
desire and hope is that when the time for my departure shall come, that 
I may be as well prepared to meet it as they were, and that my judicial 
record will not be entirely unworthy to be placed by the side of that of 
my lamented friends, who have gone before me. 


Chief Justice Lochrane then responded as follows: 


Gentlemen of the Bar: The mournful duty is devolved upon me, as 
the presiding officer of this Court, to respond to the resolutions which 
have just been read, paying tribute to the memory of the loved and 
lamented Evcenius A. Nisser. It was my fortune to have known our 
distinguished friend while he occupied a seat upon this Bench, and I can 
recall the sweet affability and courtesy which marked his intercourse 
with those who then stood as advocates before this Forum. I can recall 
him after he left this bench, in the Court room where I have been often 
associated with him, and can bear testimony to the patience of his re- 
search and the close discrimination of the legal principles involved in 
the various cases with which he was entrusted. I can recall the method 
and symmetry of his argument before the Court, and his earnest, forcible 
and eloquent appeals before the jury. He did not dash as the mountain 
torrent, rough and impetuous, in the ejaculation of sentences, but the 
_stream of his thoughts flowed calmly and translucently, reflecting upon 
its breast every subject which lay upon its banks. He was no orator, 
‘as Brutus is,’’ in the vehement outpourings of passion, and needing 
tragedy to give effect to his utterances; but he was an orator whose 
purity of diction, ornate expression and statesmanship of sentiment bore 
him onward and forward and upward to the highest regions of thought, 
and no matter how long or how complicated the question, proposition 
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grew out of proposition, and argument was unfolded by argument, so 
harmoniously linked with the whole subject that it became one piece of 
unwoven thought, which almost persuaded conviction and carried with 
it the attestation of its own truth. His style of oratory was persuasive, 
and led captive his hearers by the silver tone and gentle demeanor with 
which it was delivered. Few men in exterior had more of the accom- 
plishments of the polished rhetorician than he, and few wielded them 
with more masterly ability. 

There was no bitterness or acrimony in his sentiments or speeches. 
He seldom resorted to the utterance of satire, and his quiver contained 
no poisoned arrow with which to wound the sensibilities of others, even 
in the ardor of debate. To the profession of which he was an ornament, 
he stands a model for erulation in the closing of a career in which he 
was honored with the highest places without ever having invited an un- 
generous sentiment to himself or indulging it to others. His Christian 
graces rendered him alike an ornament to society and to the Church, and 
while unbending in all his religious convictions, he was no stickler for 
forms, but had a heart as open in its forbearance and sympathies for 
the forms or faults of others as melting charity. His sentiments of honor 
were instructive, and he scarcely ever found it necessary to reason him- 
self into the path of duty. He did right by impulse, for to do right was 
the discipline of his life. To his friends he was genial and confiding, and 
ever ready to aid by his counsel those who sought him for his assistance. 
In his home he was an idol, for in its sweet companionship the grandeur 
of his affection shone out with increased lustre, and every wish and 
feeling of his family twined like tendrils around him. It is not the oc- 
casion to pay eulogies upon our deceased friend and brother, but as a 
member of this Court we may say with pride, that his learning and his 
ability to be found in the volumes of its reports, are monuments that will 
bear his name down the stream of time to distant generations, and attest 
the fidelity with which he discharged the important trust reposed in him 
by the people. Several ofhis decisions, without enumeration, have ex- 
hausted the sources of the common law, from which the great principles 
of right as a rule of duty have been deduced, and leave nothing to add 
by his successors, who will find in them a rule founded upon principle 
that will be as lasting asthe memory of their author. 

Jt was his privilege to preside over the first councils of this Court, to 
have sat at the same council table with the great and good Judge Lump- 
kin, and with Judge Warner, the venerable survivor of that august 
organization, to have carried this Court in its early struggles against the 
prejudices and dissatisfaction of the people, to have planted it deep in’ 
the public confidence, and to have left it in the pride of his reputation, 
with the memory of his name and the inspiration of his genius to go 
down to the future. No judicial officer who filled so conspicuous and 
eminent a place, ever left it with more of the confidence and applause 
of the people. The ermine which he took off and bequeathed to his suce 
cessors was as pure as the unsoiled snow on Diana's lap. 
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We gather around his memory to-day to pay the last tribute which is 
afforded us by placing on record our appreciation of one who, when in 
life, stood first in the ranks of his profession. In discharging this sacred 
duty, we are admonished of the uncertainty of human life and how un- 
substantial are all the honors in the gift of this world to bestow; how 
crowns and sceptres, principalities and powers, all crumble and go to 
nothing at the touch of death. How the scroll of life, no matter how 
dotted with the brilliancy of achievements, rolls up and withers with the 
touch of time! There are no distinctions in the graves that lie before 
us. Soon other faces will fill this hall; our seats will become vacant ; 
one by one, we all must leave for that bourne from whence no traveler 
returns. Let me invoke the memory of him whose death is the oppor- 
tunity of these proceedings—to impress upon all to so act their part in 
life as to be like him prepared to wear a deathless crown of immortality. 
Let the noble profession, of which we are members, in its syren senti- 
ments of ambition not lead us into temptation, for the honors of earth 
in that hour when the night cometh, are as unsubstantial as the spirit of 
a dream walking the chambers of sleep. The honor which this hour 
admonishes us all to seek, is that which does not pale even amid the 
resplendent lusters of the Jaspers and Chrysolites of the new Jerusalem. 
This was the honor, this the deathless crown for which our lamented 
brother strove through life, and which was prepared for him when he 
had mounted to the heigth of earthly eminence, and looked up and was 
no more seen. 

Let these resolutions be entered on the minutes of the Court, and 
these proceedings be published upon the pages of its reports. 

This Court will stand adjourned until to-morrow morning at 10 
o'clock. 





APPENDIX. 


SupREME Court oF GEORGIA, 
ATLANTA, August 30th, 1871. 


“ Honorable James Jackson called the attention of the 
Court to the death of SamueL Hunter, Esq., whereupon the 
Court appointed the following named gentlemen as a com- 
- mittee to report suitable resolutions in commemoration of 
Mr. Hunter, a former member of the bar of thisCourt: A 
O. Bacon, Chairman; CLIFFORD ANDERSON, B. HI1t, R. 
F, Lyon, GEorcE W. GusTIN. 

The Court adjourned till 10 o’clock A. M. to-morrow.” 


On the Ist of September, 1871, the committee made the 
following report: 


The Committee appointed to give expression to the feelings of this 
Court and Bar in relation to the death of Samvet Hunter, Esq., beg 
leave to make the following report: 

We approach the duty assigned us with inexpressible sadness. At the 
opening of the last term of the Court, Mr. Hunter occupied his acchs- 
tomed place at this Bar, full of life and hope and promise. No one of 
us supposed that the uplifted sword of the destroying Angel was already 
descending upon him. He was young and ardent, and devoted to his 
profession, and a long career of usefulness and honor seemed to be be- 
fore him. But alas! this life is full of disappointment and sorrow, 
Were it not for a divine relation, it would be an inexplicable mystery. 
We might well question both the goodness and the wisdom of God, did 
we believe that the grave is its goal and its end. Emphatically true, it 
is that ‘‘ we spend our years as a tale that is told.”” They roll by like a 
mystic dream—like a panoramic vision whose impressions fade away 
amid the solemn realities of death. 

Our brother was taken away suddenly. He had little premonition of 
his summons, We well remember the shock felt by us all when the sad 
and startling announcement was made that he was dead. We had a few 
days before beheld him in apparent health, and had not associated him 
with the thought of death. We were accustomed to regard him as one 
who, having already attained an eminent position, was still rising in pub- 
lic esteem, and destined to reach yet higher distinction amongst his fel- 
low-men. His death was, therefore, an event for which we were wholly 
unprepared. Endeared to us by his genial companionship—his gener- 
ous disposition—his honorable professional conduct, and his exemplary 
life, we experience peculiar pain in offering this tribute to his memory. 

Mr. Hunter was a native of Bibb county, He was born on the 16th 
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of May, 1831. Descended from parents of signal piety and eminent pri- 
vate and social virtues, his early training and education received careful 
and constant attention. He was made acquainted in childhood with the 
doctrines and duties of the christian religion, as revealed in the sacred 
scriptures and exemplified in the lives of his father and mother. 

He entered Oglethorpe University at a comparatively early age, and 
became a graduate of that institution in 1851. Returning home, he 
shortly thereafter entered the office of the Hon. Washington Poe, 
Macon, as a law student, and in 1858, attended a course of lectures in 
the law school at Cambridge, Massachusetts. 

In the year 1854 he was admitted to the bar and became associated in 
the practice of his profession with Messrs. Stubbs & Hill. He remained 
with them about two years, and then opened an office of his own. His 
talent, energy and close attention to business soon brought him into no- 
tice, and secured the confidence and favor of the community. His prac- 
tice continued to grow and his reputation as a lawyer to increase until 
the commencement of hostilities in the spring of 1861, when he promptly 
volunteered to serve as a private in the Confederate army. He entered 
‘tthe service as a member of the Macon Volunteers, and retained his con- 
nection with that company until the latter part of the year 1862, when 
he was promoted to the office of Captain, and, in consequence of im- 
paired health, transferred from the field and assigned to duties of a less 
arduous character. In the army he displayed the qualities of a true and 
faithful soldier. He was always at the post of duty, however perilous. 
His connection with the Confederate military service continued until the 
close of the disastrous contest, when he—like the other brave men who 
had battled and suffered for the South—was forced, with a “heavy heart, 
to lay aside the weapons of warfare, and to accept the inevitable neces- 
sities of defeat. After the termination of the war he resumed the prac- 
tice of his profession, and devoted himself almost unremittingly to its 
duties, until stricken by the disease which resulted in his death. He 
was a man of clear and vigorous intellect, and of sound and discrimin- 
ating judgment. His professional opinions were seldom erroneous, and 
always held in high esteem by both Court and Bar. His powers as an 
advocate were by no means of an ordinary character. 

He was fluent in speech, and always forcible and impressive. When 
he died few men of his age had more promising professional prospects. 
Wiser than most young lawyers of talent and growing reputation, he in- 
dulged no political aspirations. He was content to rise in his profession. 
To achieve success and distinction in that, all his energies were vigoiously 
employed, and his efforts were richly rewarded. 

Mr. Hunter was not deficient in literary acquirements. His apprecia- 
tion of the true and the beautiful not unfrequently induced him to turn 
aside temporarily from the severer duties of his office, and find enjoy- 
ment and mental relaxation in reading of a more entertaining character. 

We appreciate the delicacy of speaking of his private and domestic 
life, and yet it was characterized by so much that is worthy of admira- 
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tion, that we hope we shall be pardoned for making a passing reference 
to it. On the 22d day of December, 1863, he married an accomplished 
lady, to whom he was devotedly attached, and who still survives to cher- 
ish the memory of his love, and to feel the crushing weight of sorrow 
which his sudden and untimely death has inflicted. He was a most de- 
voted husband and father, and desolate indeed, was that home, so happy 
whilst he lived, when his lifeless remains were born by weeping friends 
to the silent resting place of the dead. We mingle our tears with those 
which flow from the broken hearts of his bereaved family and kindred. 
We bid them remember that our brother, though dead, ‘shall live 
again ’’—yes, that ‘‘ he is not dead, but sleepeth.’’ 

Let his death testify of that happier life on which he has entered and 
which shall never end. He had long been a member, and since 1866, a 
ruling elder of the Presbyterian church. He lived a life of faith, and 
when the summons came, he, like a Christian hero, ‘‘ knowing whom he 
had believed,’’ calmly and courageously entered the dark “ valley of the 
shadow of death.” 

We recommend the adoption of the following resolutions : 

Resolved, That we will cherish the memory of our deceased and la- 
mented brother, and will strive to imitate his private and professional 
virtues. ; 3 

Resolved, That we deedply sympathize with his. afflicted family, and 
request that the Clerk of this Court do transmit to them a copy of these 
proceedings. 

A. 0. BACON, 

CLIFFORD ANDERSON, 

B. HILL, 

R. F. LYON, 

GEORGE W. GUSTIN, 
Committee. 


B. Hill, Esq., responded briefly seconding the resolu- 
tions. 

Chief Justice Lochrane responded for the Court as fol- 
lows : 


Gentlemen of the Bar: On behalf of this Court, I concur in all that 
has been so truthfully and eloquently presented by your committee 
touching the merits and virtues of our deceased brother, Mr. Samuen 

‘Hunter. And while we sympathize in the death of those who have been 
gathered from the maturity of life, rich in the fulness of honors and 
achievements, we may feel more keenly the loss of those who have been 
cut down in the bloom of manhood, with all the blossoms of hope still 
fragrant and clustering around them. My own legal history commences 
with the memories of the Macon Bar, and I may add, that no Bar in this 
State contained a higher, nobler, or more honorable association of men, 
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combining the elements of professional merit, and personal worth, than 
the Bar of the Macon Circuit. To this Bar Mr. Hunter came with a 
thorough preparation for the discharge of his professional duties. 
Trained by Stubbs & Hill, he had the opportunity, which he improved, 
of learning habits of industry, patience and promptness of attention to 
business, and from the outset of his career he felt the influence and 
reaped the fruit of these advantages. From the start, he gave promise 
of a life of usefulness. His integrity of character, his application to 
duty, his honorable dealings with all, and his well marked ability, at- 
tracted to him a share of patronage which was both lucrative and com- 
plimentary. Very soon, however, the storm of war burst in fury over 
**the land he loved ;’’ and while the very first drops of the storm were 
falling, he left his office for the camp and his home for the battle-field. 
After years of toil and peril, marching in company with death through 
scenes of strife, he returned, welcomed by the applause of a people who 
recognized in him a living representative of a sentiment for which all 
had lost so much, and honoring him in that he was true toit. He em- 
barked again in his profession, and his old clients rallying to him brought 
new ones, and his business soon became prosperous. As a lawyer, Mr. 
Hunter seldom sought display in the Court-room, but the bench always 
appreciated the careful preparation of his cases, and the public recog- 
nized the hopeful promise of a life whose opening was so brightly marked 
by traits of personal and professional worth. He was emphatically a 
business man ; he deferred nothing for to-morrow that could be accom- 
plished to day, and never relying on the illusory powers of genius to 
make up for idleness. He labored patiently, and his arguments were 
clear, pointed and logical, and based upon authority selected by careful 
discrimination to maintain them. He was endowed by nature with 
strong common sense, and his life was devoted to its practical applica- 
tion. He did not strain after the ephemeral applause of speech makers, 
but he sought for legal truth and pressed it home with the eloquence and 
earnestness of conviction. 

We may not lift the veil of home, where his loved still mourn their 
irreparable loss, for in his family relationships he was peculiarly happy. 
Death never visited a household where he must have sooner paused in 
his dread errand, if any picture of domestic bereavement could have 
arrested his shaft. We deeply sympathize with his young and afflicted 
family. 

Let these proceedings be placed upon the Minutes and published in 
the reports of this Court. 

Court then adjourned till 3 o’clock, P. m. 
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(The Head notes, except those followed by ‘‘R.,”’ are made 
by the Judges.) 


ABSENCE OF COUNSEL. 
See Practice in Supreme Court, 3. 


ACCESSORY. See Criminal Law, 22. 
ACCOMPLICE. . See Criminal Law, 21. 
ACCOUNTS. See Equity Jurisdiction, 1, 2. 


ACTIONS. 


1. Under the 2468th section of the Code, a suit may be 
brought on an administrators’ bond, without first ob- 
taining a judgment against the administrators for a 
devastavit by them, and a return of nulla bona. Mor- 
gan vs. West et al 


2. When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name. Houser 
vs. Houser & Bronson 


ADMINISTRATORS AND EXECUTORS. 


. Under the 2468th section of the Code, a suit may be 
brought on an administrators’ bond, without first ob- 
taining a judgment against the administrators for a 
devastavit by them, and a return of nulla bona. Mor- 
gan vs. West et al 


. A bond which was given by an administrator, with 
security, dated July 9th, 1865, and without the attes- 
tation of the Ordinary, but from the minutes of the 
Court of Ordinary appeared to be, by order reciting 
the fact, approved, is a good bond under the Code of 
this State, it being, by such order of the Ordinary on 
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the minutes, a sufficient compliance with the requisi- 
tions of the Code in the premises; and it was error 
in the Court below, in a suit brought by the Ordinary 
for the use, etc., to reject it as evidence upon the ground 
that it was invalid on accouut of the absence of such 
attestation. Ford vs. Adams 


. The administrator and his securities were bound to 
respond for any devastavit by the administrator of the 
assets of the estate of the decedent, to the heirs-at- 
law or to the creditors of said estate. But in an action 
brought by the heirs-at-law, or by bill filed by them, 
to recover back property sold illegally by the admin- 
istrator, from the purchasers, upon the ground that 
they had acquired no title thereto, the securities on 
the administrator’s bond cannot be made parties there- 
to at the instance of such purchasers. If they ac- 
quired no property in the thing purchased, then the 
securities on the bond would not be liable in case of 
its recovery ; and as they dealt with the administrator 
individually in the na they cannot make the 
securities liable on the bond to them for loss, if any 
is sustained, upon failure of the title so purchased by 
them, unless it was shown the proceeds, or some part 
thereof, was applied to the benefit of such estate. 
Nutting et al. vs. Boardman et al 


ADMISSIONS. 
See Continuahce, 3. 
“ Evidence, 2, 6. 


AFFIDAVITS AS TO TAXES. 
See Relief Acts of 1868 and 1870. 


ALIMONY. See Dower. 


AMENDMENTS. 


1. The plaintiff should have been allowed to amend his 
declaration in this case. Morgan vs. West et al 


2. It was proper, in C’s application, to permit the decla- 
ration to be amended by striking out B’s name as usee 
and inserting the name of C. Demington vs. Douglass 353 


3. This Court will not, as a general rule, interfere with 
the exercise of the sound discretion of the Court be- 
low, in allowing pee and process to be amended 


under the liberal provisions of the Code. Mott vs. 
MEAG. 55.0 sis ccnsivcie di cicecietessccctersrectesesesecooese ovcccese . 380 
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1. The proper mode of bringing before the Superior 
Courts of this State the judgment of an Ordinary, ren- 
dered in the discharge of duties devolved upon him, 
in relation to county matters, previously vested in the. 
Inferior Courts, or of matters not touching the pro- 
bate of wills, or administration, or otherwise specially 
provided by law, is by certiorari, and not by appeal. 
Harrell 06. Pichelt.....c00cicccccconsccossessecssecccovescosessccnss 271 


Upon appeal from the judgment of the Ordinary set- 
ting apart a homestead of realty and personalty ex- 
emption, it is error in the Court to restrict the jury 
to find for or against the homestead, etc., as platted ; 
the whole case comes up by the appeal, and the Court 
should administer the law with regard to its terms 
and provisions. Kirtland, Babcock & Bronson vs. 
DGB oc carsicergosroreasssvepsdaqcsesceocesscsasoouccnderssdepeasonaders 318 


ARBITRATION. 


A bill was filed to set aside an award of arbitrators, 
on the ground of a “legal accident,” without stating 
in what particular that legal accident occurred, and 
praying for an injunction to restrain the collection of 
the purchase-money due for a tract of land sold by 
the defendant to the complainant, of which the latter 
was in possession under a warranty deed made by the 
defendant, on the ground that the complainant has 
good reason and does verily fear, that the title and 
warranty to at least a portion of the land will fail, 
because a suit has been instituted on the equity side 
of the Court, against the defendant and other parties, 
in relation to the division of the land, and that the 
defendant is a non-resident of the State. There was 
a demurrer to the bill for want of equity, and a motion 
to dissolve the injunction on the filing of the defend- 
ant’s answer, both of which were overruled by the 
Court below, and the defendant excepted : 

Held, that the allegations in complainant’s bill, that 
the award complained of, which had been made the 
judgment of the Superior Court, was a “legal acci- 
dent,” without more, was not sufficient, in law, to set 
aside the award. Cantrell v8. Cobb......cccscoeseeeeeerers - 193 


2. Where one owned land fronting on a street in the 
city of Bainbridge, and the Atlantic & Gulf Railroad 
submitted to ebidion, under the compensation 
clause of its charter, the question of how much dama- 
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ges the lot owner had received, if any, by the build- 
ing of said road through the street, and it appeared 
that the road had authority from the State (before 
the Code) to run from point to point in a general 
direction, which might be through the town, and 
authority from the town authorities to run through 
said street; and it further appeared that, in fact, the 
road had not used the street either for its track or 
embankment : 

Held, that the Court erred in holding that the road 
was wm ge by the submission, from showing that, 
in fact, the street was not occupied. The A.& G. R. R. 
Co. vs. Mann 


8. An award of arbitrators js conclusive as to all mat- 
ters submitted to them by the parties, but if it is 
doubtful, from the terms of the submission, whether 
certain matters were submitted to and passed upon 
by the arbitrators, it is competent for the Court to 
admit evidence as to the truth of the facts of the case, 
and then to charge the jury as to the law applicable 
thereto. Keaton vs. Mulligan 


4. It is competent to introduce evidence to show a non- 
compliance with the terms of an award, inasmuch as 
that does not impeach the award, but merely goes to 
show a non compliance with the terms of it. bid. 


ARGUMENT. 
Orper or—See Practice in the Superior Court. 


ARREST OF JUDGMENT. 
See Practice in the Superior Court. 


ATTESTATION. 
Or Bonp—See Administrators and Executors, 2. 


AWARD. . See Arbitration. 
BAILMENTS. . 


Where the plaintiffs consigned to the defendants as com- 
mission merchants, a certain quantity of Scotch snuff 
to be sold for them, and the defendants sold the snuff 
for Confederate money, mixed the money with their 
own and used it without giving the plaintiffs any no- 
tice of the sale of their snuff: 

Held, That the defendants were liable to the plaintiffs 





NOTE. 


The headings under the letters C and D, in the Index, 


were, by oversight, put after instead of before those under 


E, F and G, where they belong. The error was not discov- 
ered till the book was bound. 
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for the value of the Confederate money received and 
used by them for the snuff at the time the same was 
sold. Wyley & Company vs. Burnett & Rixey 

See page. 


BANKRUPTCY. 


Where one filed his petition to be declared a voluntary 

bankrupt, and ten days thereafter a tract of land be- 
longing to him was sold by the sheriff, under a fi. fa. 
from a Court of this State against the petitioner, which 
had been previously levied, and the petitioner was 
afterwards declared a bankrupt, but died before the 
proceedings in relation to his bankruptcy were con- 
cluded : 
Held, That the sale by the sheriff was a good sale, 
and divested the title of the bankrupt; that no title 
to the property ever vested in the assignee, and the 
purchaser at the sheriff’s sale got a good title, even as 
against the wife’s right of dower, under the laws of 
this State. Thompson vs. Moses 


BEQUESTS. See Wills. 


BILL OF EXCEPTIONS. 
See Practice in Supreme Court. 


BONA FIDE PURCHASER. See Ejectment, 2, 5. 


BOND. ; 
ATTESTATION OF—See Administrators and Executors. 


BONDS OF THE STATE. See Corporations, 2, 3. 


EJECTMENT. 


1. Where the title to land of a deceased intestate vests 
in his minor heirs at the time of his death, the Statute 
of Limitations or prescription, ceases to run against 
them during their minority. Ladd & Wilson vs. Jack- 
son, administrator 


2. A made a deed to B for a parcel of land, which was re- 
recorded in the proper office, but not within twelve 
months. After the record, A made a subsequent deed to 
C of the same land, C having no actual notice of the first 
deed, and C went into possession and continued in 
possession more than seven years: 
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Held, That the record of the deed to B is not such 
evidence that the subsequent deed to C was fraudu- 
lent, so as to defeat C’s title by prescription. Wright 
OR Psa csin cites cerictcisicecesccstbtcriess cases coccceeee 


3. Where one, who was not, in fact, the head of a family, 

applied for a homestead as such, under the Act of 1868, 
and the same was laid off to him, and being in posses- 
sion thereof, it was levied upon to satisfy a fi. fa. 
against him, ‘and he dying, the homestead was claimed 
by his’ heirs-at-law : 
Held, That on the trial, it was not error in the Court 
to reject the exemplification from the Ordinary, laying 
off the homestead, the claimants not pretending that 
they claimed under the family. Pierce et al. vs. De- 
Graffenried 


. The irregular registration of a prior deed, is not no- 
tice to a subsequent purchaser from the same vendor, 
whose deed has been regularly recorded within the 
time prescribed by law. Williams et al. vs. Adams..... 407 

. When a defendant is in possession of land under a 
deed claiming legal right to the possession of the 
premises in good faith, he cannot be ejected therefrom, 
as an intruder, under the 4000th section of the Code. 
Russell vs. Chambers 

6. Where, upon the trial of an issue formed under sec- 
tion 2670 of the Code, relative to the genuineness of a 
deed, the instrument put in issue was over thirty years 
old at the time of the trial, and came from the proper 
custody, and with possession under it, and bearing 
ua, its face marks of genuineness: 

ld, That such instrument proved itself, and did not 
need evidence of its execution, and the issue provided 
by such section of the Code did not apply to such, in- 
strument, and the verdict of the jury sustaining it 
was in accordance with law. Mathews et al. vs. Castle- 


. When after the finding of such issue the case pro- 
ceeded to the jury, and the defendant showed his pur-. 
chase in 1850 and his deed, and that he went into pos- 
session in the year 1851, and had exercised such acts 
of dominion over it as are usual by the owners of land, 
by cutting timber off it, and cultivating it, and by 
making valuable improvements on it in 1856, and living 
upon it until his death, in 1863: 

Held, That the proof of possession was sufficient to 
sustain the verdict of the jury for the defendant, set- 
ting up such statutory title with claim of right. Ibid. 
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8. Where the bill shows the Act of the Legislature 
changing county lines had placed the land in contro- 
versy within a different county from that in which the 
suit respecting the title thereto was tried, and the judg- 
ment obtained thereon in such county is about being en- 
forced by the eviction of the parties, and this bill was 
filed to pray the interposition of a Court of equity by 
injunction to restrain such eviction, and the Court re- 
fused the injunction: 

Held, That this was error. The Act changing the 

county lines deprived the Court trying the case of any - 
jurisdiction in the premises, and the process of the 

Court under it ought not to be enforced. Kelly vs. 

FEE, onnisoorenneseiconnoanssepsehogadnanecnos. ppoatpanteptibehanspds 535 
















EQUITABLE MORTGAGE. See Contracts, 6. 






EQUITY. 


Where the defense set up to a bill for specific per- 
formance is the incapacity of the party to enter into 
such contract, and upon this question several wit- 
nesses have been introduced, some dozen testifying as 
to his derangement, and, reciting facts upon which 
their opinion was based, all concurred in the general 
impairment of his mental faculties, but several stated 
that he had ordinarily attended to his own business, 
and made his own trades, and the evidence for com- 
plainant denied the fact, and the intrinsic evidence of 
the transaction exhibited no sufficient unreasonable- 
ness as to inadequacy of price, or that he did not 
fairly comprehend, in its effect, the nature of the 
- transaction, but on the contrary, that he did: 

Held, That while we recognize the rule as laid down by 
Chancellor Kent, in his exhaustive disquisition of the 
learning and authority in 6th John’s Chancery Re- 
ports, 225, upon the discretionary powers of Courts \ 
of equity in such applications for specific perform- 
ance, sustained, as it is, by a galaxy of English Chan- 
cellors, and while we recognize the proposition, that 
where a party elects his remedy in a Court of equity, 
it is devolved upon him, by the forum and the juris- 
diction he invokes, that he must show affirmatively 
his clear right to the remedy before he will be enti- 
tled to his decree for his specific performance. Hunt 
vs. Jackson Formby’s Guardian....sccccccerseeeecscesecs . 79 


2. Alexander held a note on Biggers for the balance due 
on the purchase-money of land and brought suit on 
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such note, to which Biggers pleaded tender and relief, 
etc., and during the pendency of such suit, Alexander 
also brought his action of ejectment for the land, 
and Biggers filed his bill in equity, reciting these 


facts and praying injunction against Alexander’s ac- 
tion of ejectment, which was refused : 
Held, That the Judge committed no error in refusing 
the injunction under the facts in this case; that Big- 
~ has a good defense at law, by pleading the pen- 
ency of the suit; and if the suit on the note is dis- 
missed, then Biggers may file his bill in equity under 
the facts and his rights may be properly adjudicated. 
AIRRRREE 06. TAG GDB oan 5 6sis v0cn 06 00 ccccsasiveeseesessees. seneee 


8. Where the facts set up by the complainant do not 
show fraud in the original purchase, Courts of equity 
will not interfere to protect vendors from losses; and 
only in cases of fraud, unmixed with negligence upon 
the part of persons giving credit, will equity interpose 
its powers to aid the vendor,in the assertion of his 
legal rights to prevent the consummation of fraud. 
BORA GE, CORE GEM svccsccvpcoccpcconnccpenqsomsecncenccoccess 


4. When a bill was filed praying for an injunction to re- 
strain the sale of that portion of the Alabama and 
Chattanooga Railroad situate in this State, which was 
advertised for sale in satisfaction of the debts of sun- 
dry judgment creditors, alleging that the company was 
insolvent, and that the sale of the road in detached 
portions thereof would work irremediable injury to 
the complainant and other creditors of the Company, 
the road extending from Meriden, Mississippi, to Chat- 
tanooga, Tennessee, being one continuous line of rail- 
road, with a prayer, that the entire road might be 
sold, as a whole, for the benefit of the creditors of 
the insolvent Company : 

Held, That, under the allegations in complainant’s 
bill, the injunction was properly granted to prevent a 
multiplicity of suits, as well as to prevent irreparable 
injury and damage to the creditors of the insolvent 
Company. Noble Brothers et al. vs. Alabamd........+.++. 


5. Where a trial is had in equity, and a jury re- 
turns their verdict, and a motion made for a new 
trial is overruled, and the judgment of the Court 
brought by bill of exceptions to this Court, and the 
judgment affirmed, by operation of law, in the dismis- 
sal of the case, such judgment or affirmance is conclu- 
sive upon all parties as to the merits and grounds 
embraced in the motion for a new trial, and cannot 
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subsequently be reviewed or reheard by the Court; 
and where a bill was brought, asserting no new ground, 
it was proper to dismiss the same for want of equity. 
The failure to enter the decree at the term the ver- 
dict was rendered, appealed from and affirmed, did 
not leave the case open, or present any new ground 
for equitable interference to set aside the verdict, but 
it was the duty of the Court to enter such decree by 
an order nunc protunc. Seay vs. Treadwell..........000 


EQUITY JURISDICTION. 


. When suit was brought upon account, and set-off was 


pleaded, involving a multiplicity of items, originating 
in three years’ dealing between the parties, and the 
defendant, upon such complaint upon account, filed 
his bill in equity to enforce specific performance of 
the purchase of a house and lot growing out of the 
transaction, and upon the hearing the Court granted 
the injunction: f ' 

Held, that, while a Court of law has concurrent juris- 
diction with equity in matters of account, and when 
first exercised will not be interfered with unless for 
good reason, we think thé reason presented by the facts 
in this case were sufficient to sustain the judgment of 
the Court below. McDonald vs. Davis............0ccseeees 


When equity obtains jurisdiction, as in this case, for 
specific performance, it will take jurisdiction over all 
the matters correlative to it, and retain the jurisdic- 
tion until full and satisfactory justice is accomplished 
between the parties; and under section 3075 of the 
Code, complicated and intricate accounts are proper mat- 


677 


564 


ters of equity jurisdiction, when, by the aid of a Mas- _ 


ter or Auditor, the hearing may be facilitated. bid. 


. This was a bill filed by the complainant against the 


defendant, to revive a dormant judgment, and to have 
a tract of land covered by a homestead, made subject 
thereto, for the payment of the purchase-money there- 
of. At the trial term of the case, a motion was made 
to dismiss the bill, on the ground that there was no 
equity in it which would ‘give to a Court of equity 


jurisdiction of the case. The Court sustained the mo- 
tion and dismissed the bill; whereupon the complain- . 


ant excepted: 

Held, that the allegations in the complainant’s bill did 
not make such a case as would give to a Court of 
equity jurisdiction thereof, but, on the contrary, his 
remedy in a Court of law was ample and complete, 
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and that there was no error in dismissing the bill at 
the trial term of the case, for want of equitable juris- 
diction in the Court. Rawson vs. T nornton 


4, When a bill was filed against an insurance company, 
containing allegations which make a prima facie case 
.of fraud and negligence on the part of the agent of 
the company, in failing to effect an insurance on cotton, 
whereby the complainant was injured and damaged, 
the Court of equity, having first obtained jurisdiction 
of the case, will retain it until the cause can be heard 
and determined on its merits. In all causes of fraud 
(except fraud in the execution of a will) equity has 
concurrent jurisdiction with the Courts of law. Sea- 
brook vs. The Underwriters’ Agency et al 


EQUITY PLEADING AND PRACTICE. 


1, A general demurrer will not be sustained if there be 
any equity in the bill. Hazlehurst vs. 8S. G. & N. A. 
R. R. Co. 


2. The bill was not multifarious. Zorn vs. Walker 


3. When a bill was filed for a specific performance of a 

Confederate contract, and the allegations contained 

. therein did not make such a case as entitles the com- 
plainant to any equitable relief: 

Held, that a demurrer to the bill, for want of equity, 

was properly sustained by the Court. Minor vs. Clark 


4. It is not error to refuse an injunction if the defend- 
ant is solvent, and has sworn off the equity in the bill. 
(R.) Bridwell vs. McNair 


5. Pending an action for divorce, by Mrs. Grimes against 
her husband, she filed a bill against himypraying that 
certain property therein mentioned should be placed 
in the hands of a Receiver, to be appointed by the 
Court, which was done, Jenkins, a note-creditor of 
the husband, filed his bill against Mrs. Grimes, pray- 
ing an injunction against the Receiver appointed 
by the Court, to restrain him from disposing of the 
property, and that his debt might be paid out of it. 
The Court refused the injunction. A motion was 
then made to make Jenkins, the note-creditor, a party 
to the bill filed by Mrs. Grimes against her  maef 


which motion was overruled by the Court, and Jen- 


kins excepted : . 
Held, that there was no error in the Court, in refusing 
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the injunction prayed for, or in refusing to allow Jen- 
kins to be made a party to Mrs. Grimes’ bill against 
her husband, on the statement of facts disclosed by 
the record. Jenkins vs. Grimes et al 554 


See Injunctions. 


ESTOPPEL. 
See Arbitration, 2. 
“ Res Adjudicata, 3, 4. 
“ Homestead, 5. 
“ Dower. 
“ Evidence, 6. 
EVIDENCE. 


1. Where a bill was brought for specific performance of 
a contract for the sale of land, and a bond for titles 
was attached as an exhibit to the bill, as was admit- 
ted by the aftswer : 

Held, that it was not error in the Court to permit such 
bond to go in evidence without other or further proof 
of its execution. Hunt vs. Formby 


2. An admission, in writing, of certain material facts, 
for the purpose of being used in the trial of a cause, 
cannot be recalled after the trial has commenced. 
Hargroves vs. Redd 


. Parol evidence is inadmissible to show, of itself, the 
revocation of a will; such evidence can only be intro- 
duced to explain and show the intention of equivocal 
acts, by the testator, or by his direction, destroying 
or abrogating his will. bid. 


. Where in an action against a warehouseman by 
one who claims to have purchased certain cotton 
stored in the warehouse by a third person, it ap- 
peared that the cotton was sold by a written invoice 
and bill of sale, the writing is the best evidence of the 
contract of sale and of the title to the cotton and 
parol evidence of the sale will not be received unless 
the writing be accounted for. Patten vs. Baggs... ..... 167 


. Where a warehouseman is sued in trover by one who 
claims to be the assignee of his receipt for a number 
of bales of cotton, it is not sufficient evidence of the 
conversion to show that the defendant refused to de- 
liver the cotton to claimant until the receipt was pro- 
duced or good security given to indemnify the ware- 
houseman. Ibid. 


6. The mere statement by the warehouseman to the 
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claimant that he believed him to be the true owner, 
accompanied by the additional statement that he had 
been notified of another claimant, and was unwillin 
to give up the cotton until the receipt was plained 
or bond given, is not such an admission that the 
claimant is the true owner as to estop the warehouse- 
man, and relieve the plaintiff from the necessity of 
showing title. bid. 


. In an action of trover against a warehouseman by 
the assignee of his receipt for certain bales of cotton, 
which receipt was to deliver the cotton to the bailee 
or his order, it is necessary for the plaintiff not only 
to produce the receipt or account for its loss, but to 
prove the execution of the assignment. bid. 


8. A suit was brought in a Justice’s Court on a note for 
$20 00, made by the defendants, payable to the plain- 
tiffs, and on the trial the Justice allowed the defend- 
ants to prove that the conditions of the contract were 
“that the plaintiffs were to clear the defendants of the 
charge for which they were indicted, or they were to 
have nothing ;” which evidence was objected to by 
the plaintiffs, on the ground that it contradicted the 
note, which was the best evidence of the contract be- 
tween the parties. The case having been carried up 
to the superior Court by writ of certiorari, the Court 
affirmed the ruling of the Justice and dismissed the 
same : 

Held, that the admission of the parol evidence by the 
Justice to contradict the note and prove conditions 
not expressed therein, was error; and that the Court 
below erred in not sustaining the plaintiffs’ certiorari 
and ordering a new trial in the Justice’s Court. _Les- 
ter & Lester vs. Fowler et al.......0+-+. pavpneccesces 000 eececeee 


. The rule that a conviction cannot be had on the un- 
corroborated testimony of an accomplice alone, only 
applies to cases of felonies. In misdemeanors, the 
complicity of the witness goes to his credit, and the 
jury are to judge of his credibility from all the facts 
and circumstances, as in the case of other witnesses. 
Parsons vs. The State....... svccccccocecsoocs sesdonscedoseseoncecs 

10. What was said to a thief at the time of the larceny 
is admissible against his accessory after the ,fact, as 
part of the res geste. (R.) bid. 

11. There was no error in the Court in ruling out the 
copy letter of Adelburg & Raymond to Stone, Parme- 
lee & Company, under the statement of facts contained 
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in the record, or in admitting the evidence of Gunn & 
Knott and Zeilin, or in overruling the motion for a 
new trial. Walters vs. Croasdale & Co........ sdoscesbsocss 


12. It is competent to introduce evidence to show a non- 
compliance with the terms of an award, inasmuch as 
that does not impeach the award, but merely goes to 
show a non-compliance with the terms of it. Keaton 
V8. Mulligan.....ccsesesersecessccece ep owadeanansaccnnsonseensannseses 308 


13. Where, in an action of trover, it was in proof that 
the property sued for, and to which the plaintiff 
showed title, was at the house of defendant, though 
there was no proof of any use of the same by him: 
Held, that this was some evidence of possession in the 
defendant, and it was error in the Court to withdraw 
the case from the jury, and grant a non-suit. Mercier 
VE. MCTCIEF .....ccccrcrccsreccccccccecece socccoscosgeosacsece seeeseee 


14. Where, on a trial of a suit to recover damages for the 
breach of a parol contract to receive and pay for a cer- 
tain number of railroad stringers, it became material to 
show that a portion of the stringers had been deliv- 
ered and paid for under the contract : 

Held, that a witness who only knew of the existence 
of the contract from hearsay, might testify that in 
making the delivery, the parties acted on the contract, 
since this is no more than saying that they acted on 
what they claimed or supposed to be ‘the contract. 
The testimony does not go to show there was a con- 
tract, but to explain the delivery, and is admissible as 
part of the res geste. The S. W. R. R. Co. vs. Rowan 
B MOCAMy...occcescccosesccscccccccees sevoveseccuasengsonenene cvee. 


15. Where the witness for the State, admitted upon 
cross-examination, that he had given a different state- 
ment upon examination at the inquest, and stated his 
reason to be fear of the accused with whom at the 
time he lived asa servant, and that he had made a 
similar statement to that, then given, to the brother of 
the accused, and aliunde evidence was admitted to 
show his conduct and appearance upon the former 
trial as a part of the original evidence offered by the 
State: 

Held, That this testimony, under the facts in this case, 
was properly admitted, and the theory of the defense 
upon cross-examination by them, let in the facts dis- 
closed by the evidence in this case. Hunter vs. The 
GROG ..cccscivicdevesessconersscvenedesecnstoctenessanee-es sasosoecosess 483 


16. When in an indictment for murder the evidence 


VoL, xLu1—43, 
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showed the accused to be a rejected suitor and the de- 
ceased an accepted suitor, rumors of the approaching 
marriage and of such engagement was brought home 
to the accused and was offered and admitted by the 
Court as a fact to show motive for the crime: 

Held, That it was properly admitted as a fact or cir- 
cumstance in the case. Biers fact or circumstance 
shedding light upon the transaction will be permitted 
to go to the consideration of the jury, either in attes- 
tation of innocence or pointing to the perpetrator of 
the crime; and the facts of this case show its impor- 
tance and materiality. bid. 


17. The plaintiffs had the legal right to have requested 
the Court to charge the jury, that if the defendants 
were sued as partners, the partnership need not be 
proved, unless denied by the defendants, on oath, 
when no such plea denying the partnership on oath 
had been filed. Seymour, Johnson & Co vs. Cobb.......... 


18. The written agreement to submit certain matters in 
controversy between the parties, without mote, was 
irrelevant and improperly admitted as evidence to the 
jury. Ibid. 

See Ejectment, 6. 


EXCEPTIONS. 
Brit or—See Practice in Supreme Court. 


EXEMPTIONS FROM DEBT. 
See Homestead and Exemption of Personalty. 


FACTORS. See New Trial, 25. 
FACTOR’S LIEN. 


By the provisions of the Act of 1870, when an execu- 
tion has been issued by a Justice of the Peace to en- 
force a factor’s lien for a sum less than $100 00, the 
same may be levied by any sheriff of this State, or 
bailiff, on the property of the defendant subject to such 
lien, and when placed in the hands of a sheriff he may 
be ruled in the Superior Court for his neglect of duty 
in failing to execute the same. McDonald & Company 


08. FOAGiN, GRETE sree. icrecccsvecccsccccescecrcveccssscsccsesosesoese 


FORCIBLE ENTRY AND DETAINER. 
See New Trial, 21. 


525 


360 
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FORMER SUIT. See Equity, 2. 


FRAUD. 
See Equity Jurisdiction, 4. 
“ Homestead and Exemption of Personalty, 2. 
“ Injunctions, 5. 
FRAUDULENT CONVEYANCES. See Contracts, 9. 


GARNISHMENT. 


The interest of one partner in the assets of the part- 
nership must be pursued by a garnishment against 
the firm, and the sheriff was not guilty of a contempt 
in receiving the affidavit of illegality and the claim, 
and staying the proceedings. Willis vs. Henderson.... 325 


CASES CITED. 


(From other Georgia Reports. ) 


Adams vs. Dearing 

Baker vs. Herndon 

Beers et al. vs. Darwin’s executors - 
Biggers vs. Pace / 
Campbell vs. The State % 
Chance vs. Beale 9 
Cleland e¢ al. vs. Waters et al } "= 
Cutts & Johnson vs. Hardee, ........006 sesees eee sevens 38 ” 
Davis vs. Smith fof EES 
Dearing vs. The Bank of Charleston » 
Dulin vs. Caldwell 66 
Forsyth vs. Marberry........-++ 0. ssceee cepese cocees 

Green vs. Anderson 

Hatcher vs. The State... ... 0.000 000.00 sae see seceee sovses ee 
Hoy vs. The State - 
Johnson vs. Crawley. ...+...-ccve ses cescssse serseeceeeee — & 
SOUTER OB. TETNOT. caso vosnns cos bonne sooctends aptoneiny  * 
Knight vs. Lassiter........ ‘ 66 66 
Lynch vs. Pace TF 1 enpperenasiitl 
Mayor and Council of Rome vs. Cabut seh: 
Mercer vs. The State gs 
Monroe vs. The State valle 
Neal vs. Price tie 
Newton e¢ al. vs. Roe & Beckom........00- cee Bd ff 
Peacock 08. Terry oi..00- 000000 cccccccve cascceses soseee = | Bee 
Phillips v8. .The State.co....00000 sesesesseccesccccsccooeedd ** § 
Phillips e¢ al. vs. Brigham, Kelly & Co. et al....26 ‘* * 
Prescott & Pace vs. Jones & Peavy 39% 6 
Raden vs. Thompkins 

Redd vs. Hargroves et al 

Robison vs. Schley & Cooper 

Rushin vs. Shields & Ball 
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Searcy vs. Stubbs. ..........00scceeessecssessee ses eno echsee 12 Ga. BR, ...ccccerseoee 563 
Sharman vs. Howell 
Shaw vs. McDonald 
IIRL, MIM, <n nastengnnsonces cinsencseeecesogocons 
South Carolina Railroad Co. vs. Steiner............post 
Stamper et al. vs. Hayes 
Stewart & Cutts vs. Mordecai 
The Central Railroad Co. vs. Collins 
** Georgia Railroad Co. vs. Wynn 


TORE Iria sk ican 00s denicon dubecbcch e6n ces cha dence 
Wade vs. The State 
Fs Wy os ncacsepcent chccedttensees noes 


CERTIORARI. 


1. Sections 3981 and 8982 of the Code, requring peti- 
tions for certiorari to be verified by oath, and that bond 
shall be given for future costs and for the eventual 
condemnation money, are not superseded by the Con- 
stitution of 1868, requiring certioraris to issue only on 
the sanction of the Judge. Outlaw vs. Christy 


2. The proper mode of bringing before the Superior 
Courts of this State the judgment of an Ordinary, 
rendered in the discharge of duties devolved upon him 
in relation to county matters, previously vested in the 


Inferior Courts, or of matters not touching the pro- 
bate of wills, or administration, or otherwise specially 
provided by law, is by certiorari, and not by appeal. 
Harrell vs. Picket et al 27 


CIRCUMSTANTIAL EVIDENCE. 


See Criminal Law, 27. 


CHARACTER. Sce Criminal Law, 1, 13. 


CHARGE OF THE COURT. 


1. When several witnesses’ were introduced in a case, 
and the Judge selects one by name, and charges the 
jury, “If you believe A, then the homicide set out in 
the indictment is murder :” 

Held, To be error; for it excluded the consideration 
of the whole case from the jury, and such exclusion 
involved material questions of fact in the case. Pound 
vs. T he State........seee0es pan soevonsinedveeoncenessssees dctbebes 88 


2. When the Court complimented a witness for the 
rosecution, the mere fact of compliment being certi- 
fied without giving the language used : 








INDEX. 


Held, That such action by the Court was calculated 
to give an improper potency to the influence of his 
ee. and was not proper in a case involving life. 
id. 
. When the proof shows that the defendant in the bill, 
who was the plaintiff in ejectment, acted as the agent 
of the complainant to purchase the land, and that he 
had gone into possession at the time of the purchase, 
under the bond for titles made to his agent and deliv- 
ered to him, and the answer of the administrator filed 
denies the truth of the allegations as to their conclu- 
sion and legal effect, but admits substantially the 
charges, and the Court was not requested to definitely 
set out to the jury what facts of the answer were re- 
sponsive to the bill, it was not error in the Court to 
charge the general rule of evidence upon this subject, 
as such facts raise a question of law as to what parts 
of the answer are or are not responsive; which the 
Court may not decide, except upon such a question be- 
ing made. Dumas vs. Pepper...........seecccccsccssecccccces 


4, When, in the argument before the jury, counsel for 
the State contended that confessions were the highest 
species of evidence, and the counsel for the defendant 
insisted it was not, under the rule laid down in the 
Code, and the Court refused to charge the jury that 
it was not the highest evidence, but charged the jury 
in the very language of the Code on the subject of 
confessions: 

Held, That this was no error; it was not the duty of 
the Judge to classify the evidence as to its weight or 
consideration, or intimate any opinion thereon. Hun- 
CaP 08. FRE. FRB. scncecescinsdinsnascstecspopesceoecsosencissvese 


5. When the evidence in the case was mostly, if not en- 
tirely as to its material parts, circumstantial, and the 
Judge charged the jury, as to their rights under the 
facts, if they found their verdict upon circumstantial 
evidence, reading from the Code: 

Held, That this was not error, for the reason that the 
jury, by such charge, were only instructed as to their 
legal rights in the premises. Ibid. 

6. Taking the whole charge of the Court to the jury as 
to the defendant’s liability under the law applicable to 
the facts of the case, as disclosed by the record, there 
was no error in that charge: Tyus vs. Rust...........0+ 


See Criminal Law, 20. 
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CLAIM. 


In a claim case where the defendant in fi. fa. is in pos- 
session at the date of the levy, the claimant cannot 
defeat the plaintiff in fi. fa. by showing title in a 
third person not a party tothe record. Pierce et al. vs. 
DeGraffenried 


COLLATERAL SECURITY. 


When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name, and to ob- 
tain judgment thereon, and if the debt which the note 
was placed in his hands to secure, is paid after the 
commencement of the suit on the note, but before 
judgment thereon, then, if the holder of the tollateral 
note should collect the money due thereon, he would 
hold the same as a trustee for the benefit of those 
who are legally or equitably entitled to it. Houser 
vs. Houser & Bronson 


COMMISSION MERCHANTS. 
See Confederate Money. 


CONCLUSIVENESS OF JUDGMENTS. 
See Arbitration, 3. 
“ Dower. 
“ Res Adjudicata. 


CONFEDERATE MONEY. 


1. Where the plaintiffs consigned to the defendants as 

commission merchants, a certain quantity of Scotch 
snuff, to be sold for them, and the defendants sold the 
snuff for Confederate money, mixed the money with 
their own and used it without giving the plaintiffs any 
notice of the sale of their snuff: 
Held, That the defendents were liable to the plaintiffs 
for the value of the Confederate money received and 
used by them fer the snuff at the time the same was 
sold. Wiley & Vo. vs. Bennett & Rixy 


CONFESSIONS. 
See Criminal Law, 15, 26. 


CONFUSION OF GOODS. 
See Confederate Money. 
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CONSTITUTIONAL LAW. 


The Act of 1856, authorizing the levy and collection 
of a tax to compensate the owners of lots in the town 
of Webster, for damages sustained by the removal of 
the county site therefrom, to Starksville, in the county 
of Lee, is a constitutional and valid Act. Wilkinson 
G6, CI hi cds since. nksscigciangsinnnpiicsntesighiuntaeteieainn 


. Sections 3981 and 8982 of the Code, requiring peti- 


tions for certiorari to be verified by oath, and that 
bond shall be given for future costs and for the event- 
ual condemnation money, are not superseded by the 
Constitution of 1868, requiring certioraris to issue only 
on the sanction of the Judge. Outlaw vs. Christy..... 


. The Act of October 13th, 1870, requiring an affidavit 


that all legal taxes have been paid on certain debts 
therein mentioned, or the suit founded thereon dis- 
missed, is not in conflict with that section of the Con- 
stitution of 1868, which declares that the Court shall 
render a judgment without the verdict of a jury, in 
eases founded on a contract, when an issuable defense 
is not filed under oath. Garrett vs. Cordell et dl......... 
WarRNER, Judge, dissenting. 

By an ordinance of the city of Covington, regulating 






258 


269 


the retail of spirituous liquors therein, it is provided ° 


that the applicant for a license to retail “shall, before 
receiving such license, produce the written recommen- 
dation of four of his nearest neighbors, each signature 
to represent a separate and distinct establishment :” 

Held, that this was a legal and valid ordinance of the 
city, under the grant of power conferred by the thir- 
teenth section of the city charter. Whitten vs. Mayor 
And Council of Covingtom....c.cecsereccccscrsccccescrsdscccesense 
The fourth section of the Act of 1868, providing for 
a specific tax on liquors sold, was not, by the terms 
of it, to go into effect until the first of October, 1869. 
The Act of 1866, in relation to the tax on spirituous 
liquors, was not of force after the adoption of the 
Constitution of 1868 and the passage of the subse- 
quent Acts of 1868 and 1869, and there is no law of 
force authorizing the tax collector now to collect the 
tax on spirituous liquors for the year 1868, subsequent 
to the adoption of the Constitution of 1868. And the 
Act of 14th March, 1869, cannot be held to havea 
retroactive operation so as to, subject the complain- 
ants to a penalty of $1,000 for not making their re- 
turns for that year prior to the date of the Act. Me- 
Cowan vs. Davidson et Al...ccecerecscseccecsececeescencrececeeees 
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6. Where the Court below dismissed a case under the 


provisions of the Act of 13th October, 1870, for fail- 
ure to file the affidavit required, that the party had 
aid all legal taxes due and chargeable thereon: 
eld, that this provision of the Act of October, 1870, 


. is constitutional, and the Legislature of the State had 


the power, under the Constitution, to pass such laws 
as was deemed essential to the public welfare, and is 
the proper arbiter of the policy of such laws; and 
Courts have no right to restrain, by construction, the 
power delegated by the people in convention to the 


eople’s representatives. Walker vs. Whitehead......... 538 


ARNER, Judge, dissenting. 


7. Held again, That the duty to pay legal taxes due and 


chargeable upon property is one of the highest duties 
imposed by government upon its citizens, and it is not 
an impairment of the obligation of contracts for the 
State to require payment of such taxes due there- 
on, and prescribe the mode by which such payment 
shall appear, before her Courts, with their process and 
o— may be used to enforce such contracts. Ibid. 
ARNER, Judge, dissenting. 


8. Held again, That if the failure to pay legal taxes due 


the State, or make affidavit that they have been paid, 
after six months has been granted by the Legislature 
for that purpose, works a failure of the remedy’ by 
law to enforce contracts, such failure of the remedy is 
the legitimate result of the failure of the party to pay 
his legal tax or comply with the laws of the State, 
and such failure of the remedy, so invoked by the 
party himself, is not an impairment of his obligation 
of contract. Ibid. 

Warner, Judge, dissenting. 

MoCay, Judge, concurring: 


. The Act of October 13th, 1870, requiring all legal 


taxes, then due, to be paid upon debts contracted prior 
to June Ist, 1865, before any judgment shall be had, 
or any levy or sale made, to recover the same, and re- 
quiring the dismissal of any pending suit upon such 
debts, if the plaintiff, within six months after the pas- 
sage of the Act, fail to file an affidavit that such legal 
taxes have been paid, imposes no duty upon the plain- 
tiff inconsistent with that clause of the Constitution 
of the United States, prohibiting any State from pass- 
ing any law impairing the obligation of contracts. 
Ibid. 

Warner, Judge, dissenting: 
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10. The Act of October 13th, 1870, only requires the 
performance of a legal duty imposed by the laws 
of this State, at the date of the contract, which le- 
gal duty, if not performed at the time fixed by law, 
may, under section 866 of the Code, be performed at 
any time thereafter. And it is clearly within the 
power of the Legislature to impose upon the suitors 
in its Courts the present performance of said duty as 
a condition precedent to the use of the powers and 
principles of the Court for the collection of the debt 
upon which the duty arises. Such penalty is not for 
the past failure to pay, but for the refusal to perform 
a present and continuing duty. bid. 
ARNER, Judge, dissenting. 


11. The provisions of the Act of 1870, authorizing de- 
fendants to set-off losses resulting from the war, with- 
out connecting the plaintiff with the occasion or cause 
of such losses, is unconstitutional. While we recog- 
nize the constitutional competency of the Legislature 
to provide a remedy by which an existing equity may 
be pleaded and proved, we hold that it is not compe- 
tent for the Legislature to create the equity as well 
as provide the remedy. The legislature is limited b 

the constitution to the remedies for equities in whic 

the agency of the plaintiff may be established, and the 
loss is the result of acts done or caused to be done by 
hada,  Gesnee 06. TOG hy i. cicsisssscavidesincsivescsseniticsseosie 


CONSTRUCTION OF STATUTES. 


. The power to contract for the construction of water- 
works for the city of Atlanta was, by the original 
charter of the city, and by the Act of September 22, 
1870, conferred upon the Mayor and Council of the 
city, and no portion of the powers over the construc- 
tion and management of such works passed out or 
away from the Mayor and Council under said Act of 
September 22, 1870, until the Water Commissioners 
provided for by that Act, as the successors in this re- 
spect of the Mayor and Council, were not only elected, 
but qualified and ready to succeed. Wells vs. the M. 
BD CGF AGAIN oe cccrsdsccisidsssndedsnocessccssobedibecksathssdesen 


2. Rust et al. filed their motion in the Court below to be 
excused as jurors, on the ground that they were mem- 
bers of a fire company, organized in 1868, and ex- 
empted by the Legislature from jury duty. In the 
opinion of the Court, taking into consideration the 
‘Constitution of 1868, Article V., section 5208 of the 
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Code, and the legislative enactment October, 1869, pro- 
viding for the organization of juries, together with all 
previous exemptions of parties from liability to jury 
duty on account of age, proféssion, or connection with 
fire or other companies, were repealed, and under the 
present laws of this State all persons otherwise quali- 
fied over the age of twenty-one years, irrespective of 
such exemptions, either by special grant or general 
law, and who are, in the opinion of the board of com- 
missioners, under the Act of 1869, upright and intelli- 
gent, are liable to jury duty within the terms of that 
Act; and the right to excuse jurors from the perform- 
ance of such duty is vested in the wise discretion of 
the Judge in whose Courts such persons may be 
drawn or summoned to appear, upon legal grounds, 
applicable to each case. Hx parte Rust et al......... asi 


See Administrators and Executors, 1, 2. 
“ Constitutional Law. 
“ Continuance, 3. 
“ Relief Acts of 1868 and 1870. 
“ Homestead and Exemption of Personalty, 7. 


CONTINUANCE. 


‘1. Where a motion for a continuance was made upon the 


ground of the impression and belief of the defendant, 
that no cases under the Relief Act would be tried on 
account of the general announcement of the Judge to 
that effect during the riding, and the case, in the opin- 
ion of the Court, did not fall within the provisions of 
such general announcement: 

Held, it was not error in the Couyt to overrule the 
mdbinn.  BOne U0. -GPAGS.....00..ccssccccssrccracrccesconessooes 


2. When the Court allowed that plea to be filed by the 
defendant, it materially altered and changed the legal 
status of the case before the Court and jury, so far as 
the defendant’s liability as partner was concerned, and 
if the plaintiffs were not, in the discretion of the 
Court, entitled to a continuance on the ground of sur- 
prise, they certainly were entitled to introduce evi- 
dence then in Court, to controvert the defendant’s 
plea, which evidence was not necessary to be intro- 
duced to entitle the plaintiffs to recover against the 
alleged partnership until the plea was allowed to be 
filed by the Court. Seymour, Johnson & Co. vs. Cobb... 


3. It is error in the Court below to refuse a continuance 


and force parties to trial upon the admission in these 
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words: “ We admit and do not contest the fact, that 
the witness Fuller would, if present, testify to the 
facts stated in the above affidavit.” Under the Code, 
section 3472, to force a trial in absence of witnesses 
by the admission of the proof, it is necessary not only 
to admit and not contest the fact that the witness 
would so swear, but to go further and admit the facts 
to be true, and not contest their truth. Klugman vs. 
Gammell.......... sus pnsseuccsacsibepdsancheonnesatbesdpernmpebbednans 


CONTRACTS. 


. When a railroad company chartered to build a road 
from Macon to Brunswick (about two hundred miles) 
had completed fifty miles of the same, and had run 
the part completed for two years without any profit, 
and were wholly unable to complete the road, and the 
stock subscribed and paid in was only worth twenty 
cents on the dollar, and the company, at a general 
meeting of the stockholders, authorized the road to 
be leased, or, ou a failure of this, authorized the presi- 
dent and directors “to take any steps or use any 
means which they may deem best and most efficient 
to relieve the company from its present embarrass- 
ments, and this without calling any other meeting of 
the stockholders ;” and the president and directors, 
failing to lease the road, made a contract with certain 
builders to complete one hundred and fifty miles of the 
line, and agreed to give them in payment therefor cer- 
tain first and second mortgage bonds and to issue to 
them certain preferred stock in the whole line, and to 
make the holding of a eertain number of shares of 
said stock a qualification of a majority of the direc- 
tors, and at the next meeting of the stockholders, the 
president stated to them that a contract to complete 
the road had been made, not going into particulars, 
but stating that the first and second mortgage bonds 
and the preferred stock was to be issued, but not under- 
taking to give anything more than a mere general 
synopsis of the contract, and there was no objection 
made by any of the stockholders, and the builders 
went forward and built the road and received the 
bonds and the stock: 

Held, That is too late for any of the old stockholders, 
after the contract has been executed, to complain that 
there were terms in the contract not disclosed to them, 
which, if they had known, they would not have con- 
sented to; there being no charge of concealment or 
deception, and the ignorance on their part being only 
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the result of their own failure to examine the contract, 
which was open to their inspection. Hazlehurst et al. 
vs. The Savannah, Griffin & North Alabama R. R. Co... 


2. When there was a contract between a certain rail- 
road ie ger and certain contractors, in which it was 
stipulated that the chief engineer of the company 
should be the arbiter to settle, in the first instance, 
any disputes as to the work, and it was also agreed 
that the contractors should have the proceeds of the 
running of the road, as it was, mile by mile, comple- 
ted, until the whole was completed and accepted by 
the company, and the chief engineer and president of 
the company, eleven months before the time fixed for 
the completion and when the road was in many re- 
spects not completed according to the contract, ac- 
cepted the road as finished, with a view of putting 
the whole road immediately at work for the company 
and completing the unfinished work with the pro- 
ceeds, and his acts were shortly after reported to a 
meeting of the stockholders, who acquiesced in the 
transaction and continued for nearly a year to acqui- 
esce in the running of the road and receipt of its earn- 
ings, it is too late for a small portion of the stockhold- 
ers to complain of this action of the engineer, and to 
ask that an account be taken of the actual value of 
the work done, and that the builders be only allowed 
that value, especially if there be no offer to bring that 
value in money into Court. Ibid. 


3. General Pope, under the Reconstruction Acts of Con- 
gress, appointed a Mayor and Council for Augusta, 
and they elected Ramsey a policeman for one year, at 
a fixed salary. Before the end of the year, a new 
Mayor and Council were elected, pursuant to an Act 
of the General Assembly of Georgia, and they elected 
new policemen and ousted Ramsey: 

Held, That Ramsey could not recover his salary for 
his unexpired term. (R.) The City Council of Augusta 
TS ABI a o0c0csc.orcascccvcegdsdeccucescogeccccsesece soto: cepeosese 


4. A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before the 
date of the charter, is not the same person, and to make 
it liable for a debt due from the partnership, a parol 
promise by the president, without a new consideration, 
is not sufficient. There must be a writing, signed by 
the party to be rar or by its agent expressly au- 
thorized, or it must be shown that the incorporation 
has received the consideration. The Georgia Company 
U8. CASHEDELTY....ccrceccccccccccrccccccceccccccscorcccccsoeccccesees 
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5. The assignment and transfer of the certificate by 
Watterer to the petitioner, vested the right and title 
thereto in him as his assignee, and he was entitled to 
be paid the amount due thereon, as well as the interest 
due on both certificates. Wilkinson vs. Cheatham....... 


. Where an instrument was executed by a party in the 
nature of a bill of sale, but the language used showed 
the intent of the parties to be the execution of a mort- 
age: 
Held, That, inasmuch as this instrument was only a 
security for loan of money to be made by the advances 
towards the cultivation of a growing crop, it passed 
no title to the mortgaged property, nor right of pos- 
session thereto, so as to authorize the mortgagee to 
bring an action of trover for the recovery of cotton 
grown upon the place. Stokes vs. Hollis..........s.s0e000 


. Where the facts set up by the complainant do not 
show fraud in the original purchase, Courts of equity 
will not interfere to protect vendors from losses; and 
only in cases of fraud, unmixed with negligence upon 
the part of persons giving credit, will equity inter- 
pose its powers to aid the vendor in the assertion 
of his legal rights to prevent the consummation of 
fraud. Boone vs. Collins.....c.sercccccssescescccsccsevecccceces 


. It appeared from the record that Stokes, a country 
merchant, had, under a contract with a neighboring 
planter, advanced supplies and money to make a crop, 
and he was to have control of the same, and to be 
first paid from the proceeds; that during the summer, 
Duncan & Johnson, commission merchants at Savan- 
nah, also advanced supplies and money to the planter, 
with the notice of Stokes’ claim, it being understood 
that cotton would be sent to them at Savannah for 
sale, out of which they would be paid; all the parties 
believing that a crop of three hundred or three hun- 
dred and fifty bales would be made. On October 15th, 
after thirty-nine bales had been sent to Duncan & 
Johnson, Stokes wrote to them a letter, stating that 
the planter wanted some money, and desired his cot- 
ton sold as it arrived, unless they would advance upon 
it and hold it for a better market, and adding, that as 
the planter owed both of them, it was. proposed, as a 
mutual arrangement, that, if any cotton was sold, Dun- 
can & Johnson should pay its expenses, and the balance 
should be divided between them, to-wit: Duncan & 
Johnson and Stokes, on their several debts. After- 
wards, other cotton was sent to Duncan & Johnson, and 
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they sold the whole, say eighty bags, paying expenses, 
and sending half the proceeds to Stokes, and retaining 
half on their debt, which, at the time, was thus dis- 
charged. Duncan & Johnson, expecting further ship- 
ments from the expectation of the crop, and from 
their understanding of Stokes’ letter, made further 
advances to the planter. Stokes, finding the crop 
would be only one hundred and seventy-five bales, in- 
stead of three hundred or three hundred and fifty, by 
direction of the planter and to save himself, sent for- 
ward the balance of the cotton to other Savannah 
merchants, and sold the same, and took the whole of 
the proceeds on his own debt: 

Held, That there was nothing in the letter of Stokes, 
of October 15th, to bind him to send forward the 
whole of the crop to Duncan & Johnson, and it was error 
in the Court to charge the jury that he was so bound. 
Stokes vs. Duncan & SORNSON.......0.ceeceecserseseevecscevesees 


9. Where A, being fairly indebted to B, in discharge of 


—_ 


the debt, sold him the north half of lot number eighty- 
six, and A, being in debt to others, it was arranged 
that B should take a deed to the whole lot, and make 
a title to A’s wife for the south half, and the deeds 
were so made, and A afterwards sold the whole lot to 
C, who had notice of the transaction between A and 


B: 

Held, That the contract as to the two halves of the 
lot being severable, the fraud as to the south half did 
not vitiate the whole, and the jury having set aside 
the whole deed, it was not error in the Court to grant 
a new trial as to the north half. Allen et al. vs. Brown 


CONVEYANCES. 


. Prior to the Act of 1866, a conveyance of land to the 


wife, without any words showing it was for her sole 
and separate use, vested the title in her husband, espe- 
cially when the consideration paid therefor was the 
property of the husband. Whitehead vs. Arline et al.. 


2. Where a deed was executed by W., conveying certain 


3. 


described lands to M., trustee for M. E. M. and her 
children, in fee simple, and warranting the title thereto: 
Held, That M. E. M. and her children, then in life, 
took an estate in the land as joint tenants, under our 
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law, as tenants-in-common. Loyless vs. Blackshear et al. 327 


Held also, That an order to sell the trust estate of 
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Mrs. R., formerly Mrs. M. E. M., passed only her in- 
terest in the land, and not the interest of her children, 
who were no parties to that proceeding. Ibid. 


See Contracts, 9. 


1. 


ad 


co-opiidors. See Joint Obligors. 
CORPORATIONS. 


It is not ultra vires for a railroad company, by its di- 
rectors, to contract to issue to contractors for the 
completion of the road preferred stock in the com- 
pany, in payment for work to be done, and to agree 
that a majority of the directors shall be the holders 
of a certain number of shares of said preferred stock ; 
providéd the number of shares agreed to be issued 
does not make the whole amount of shares greater 
than the capital stock authorized by the charter. 
Warner, J., dissenting. Hazlehurst et al. vs. The S., 
Go N. Me Be BB. 00. sccdsvciccvvssccreesicccesscccssondssvove sees 


The Macon & Brunswick Railroad Company has no 
power, under its charter, tq purchase stock in another 
railroad, or to contract with others, for a considera- 
tion, to purchase the same and ran it in the control of 
said other road for the benefit of the Macon & Bruns- 
wick Railroad. Such a contract is ultra vires, and the 
use of the State indorsed bonds, issued by virtue of 
the Act of 1871, is illegal, and any stockholder may 
come into equity to prevent it. bid. 


It is the right of any stockholder in the Macon & 
Brunswick Railroad to require the company to set 
aside the two per cent. sinking fund required by the 
Legislature of 1865-6, on its indorsement of the bonds 
of the company; but it must appear, before a Court 
of equity is resorted to, that a fair effort has been 
made by the complainant, to procure this to be done’ 
by the company. Ibid. 


The power to contract for the construction of water- 
works for the city of Atlanta was, by the original 
charter of the city, and by the Act of September 22, 
1870, conferred upon the Mayor and Council of the 
city, and no portion of the powers over the construc- 
tion and management of such works passed out or 
away from the Mayor and Council under said Act of 
September 22, 1870, until the Water Commissioners 
provided for by that Act, as the successors in this re- 
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the corporation, interfere to restrain or control its ac- 
tion, on the ground that the same is unwise or extray- 
agant. To sustain such interference, it must appear 
either that the act is ultra vires or fraudulent and cor- 
rupt. Ibid. 




















6. A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before the 
date of the charter, is not the same person, and to 
make it liable for a debt due from the partnership, a 
parol promise by the president, without a new consid- 
eration, is not sufficient. There must be a writing, 
signed by the party to be charged, or by its agent 
expressly authorized, or it must be shown that the 
incorporation has received the consideration. The 
Georgia Co. vs. Castleberry.....ccsccccccccececeececetsscceesseees 


7. Under the provisions of the.charter of the Macon & 
Western Railroad Company, that company had the 
legal power and authority to lease the road to the 
Central Railroad & Brnking Company of Georgia, and 
the latter company had the legal power and author- 
ity, under the provisions of the Act of 1852, to accept 
said lease as specified in the contract set forth in the 
record. The C. R. R. & Banking Co. et al. vs. The M. & 

Ee OP Bian chen cps nek qeicens opcesiponensanqescccccceqzeese 



































































CORROBORATION.—See Criminal Law, 15, 21 


COUNTS. 
JOINDER oF—See Criminal Law, 9. 


CRIMINAL LAW. 


1. When, upon the trial of an indictment for murder, 
the Judge admitted evidence of the character of the 
accused for violence, and also of the deceased for peace- 
ableness, the same not being in rebuttal and objected 
to by the prisoner: 

Held, That such ruling was error, under the well es- 
tablished principles of the law of evidence. Pound 
vs. The State......... coccececensees eeevececcceeees eeecevcceeecs eoee 























spect of the Mayor and Council, were not only elected, 
but qualified and ready to succeed. Wells vs. The 
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5. When a municipal corporation is, by its proper offi- 
cers, acting within the scope of its powers, a Court of 
equity will not, at the instance of’ the tax-payers of 
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2. Where the accused, by his counsel, offered in evidence 

the testimony of a witness, taken down by the Court 
in a former trial, and the Court rejected it, except such 
parts as he decided to be in conflict, characterizing 
such testimony as hearsay: 
Held, That such testimony, taken down in writing on 
a former trial, when properly proven, may be offered 
in evidence by either party to discredit the witness, in 
whole or in part—in whole, to show the negative of 
something stated, not testified to on former examina- 
tion, or in part to contradict the witness, and such 
evidence may be read to the jury, who will apply it 
by their memory of what was then sworn to before 
them, and adjudge the question of its conflict or its 
materiality, and such application and consideration is 
a question for the jury under the charge of the Court. 
Ibid. 


. When the Court admitted in evidence a particular act 

of insult, a quarrel between the prisoner and deceased, 
occurring several months before the homicide, and not 
connected with the cause occasioning it: 
Heid, That the admission of acts of previous quarrels, 
of particular acts, to be admissible against the prisoner, 
must not be a separate, distinct and independent act, 
but there must be some link of association, something 
which draws together the preceding and subsequent 
acts, something which gives color of cause and effect 
to the transaction, and sheds light upon the motive of 
the parties, to render such particular act or acts ad- 
missible. The state of feeling generally between them 
may go in evidence to illustrate their conduct at the 
time. Ibid. 


. When the Court charged the jury, upon the facts, 
that the case was without the provisions of section 
4266 of the Code, but such section was qualified by the 
provisions of section 4267: 

Held, That the Court erred in the application of sec- 
tion 4267 to the cases pepe for by section 4266, as 


that section is applicable to cases only where, after 
persuasion, remonstrance, or other gentle measures 
used, a forcible attack and invasion on the propert 

or habitation of another cannot be prevented, it shall 
be justifiable homicide to kill the person so forcibly 
attacking and invading the property or habitation of 
another, and the only justification to that section is: 
“ But it must appear that such killing was absolutely 
necessary to prevent such attack and invasion, and 


Vou. xL111—44, 
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that a serious personal injury was intended or might 
accrue to the person, property or family of the person 
killing.” Ibid. 

. Held again, Under this section 4296, construed with 
the other sections upon the same subject matter, the 
use of the word person in the concluding paragraph 
is to be taken in its connection with habitation, prop- 
erty or family, and virtually, only such cases arise 
when the party is attacked in the manner prescribed 
in the view of his domicil and in the protection of 
either person or property connected therewith. J bid. 


6. When several witnesses were introduced in a case, 
and the Judge selects one by name, and charges the 
jury, “If you believe A, then the homicide set out in 
the indictment is murder :” 

Held, To be error; for it excluded the consideration 
of the whole case from the jury, and such exclusion 
involved material questions of fact in the case. J bid. 


7. When the Court complimented a witness for the 
a pa wat the mere fact of compliment being certi- 
ed without giving the language used : 
Held. That such action by the Court was calculated 
to give an improper potency to the influence of his 
testimony, and was not proper in a case involving life. 
Ibid. 
8. When the fact appeared, upon motion for new trial, 
by the affidavit of the sheriff, that he had, at the re- 
quest of the jury, brought to them, in their room, 
loose papers, purporting to be the evidence in the case, 
not knowing what the papers consisted of, and no ex- 
culpaiory explanations given : 
Held, That, in a case of murder, a new trial ought to 
have been granted upon this ground. For the purity 
of jury trials, nothing is more to be guarded than the 
introduction into their rooms of papers relating to 
the case, without the sanction of the Court. The 
question is not what material injury they did, but the 
possibility of injury resulting from an illegal act. Ibid. 


. Where an indictment was found against a party con- 
taining two counts—one for assault with intent to 
murder, by using a knife, etc., and the second for stab- 
bing—and a motion was made to quash the indictment 
upon this ground, which the Court overruled, and the 
case proceeded, and, under the evidence, the jury, by 
general verdict, found the prisoner guilty, and a mo- 
tion in arrest of judgment was made upon the grounds, 
first, that there was a misjoinder of counts, and that 
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the prisoner had not been furnished with a copy of 
the indictment or list of witnesses, nor had waived 
them; and, second, upon the ground that the jury 
found a general verdict of guilty, which motion the 
Court overruled : 

Held, That the Court below committed no error in 
the judgment announced in this case. Under the 
Code, section 4303, this indictment was good, and the 
Constitution of Georgia, in the declaration of rights, 
provides for furnishing the copy and list of witnesses, 
etc., on demand of prisoner, and this constitutional 
provision controls the section of the Code 4241 upon 
this subject. Dean vs. The State.......06 ccccccsecersceeees . 218 


10. The law presumes that a general verdict of guilty 
was intended as a verdict of guilty of the highest of- 
fense charged in the indictment. (R.) Jbid. 

11. The plaintiffs in error were indicted for murder and 
convicted, and a motion for a new trial was overruled 
by the Court : 

Heid, That the practice of trying the competency of 
jurors by the Court, under the law, now is, after the 
juror has satisfactorily answered the statutory ques- 
tions and is pronounced competent, the party putting 
such juror upon trial must produce evidence of the 
untruthfulness of his answers, and, after the introdue- 
tion of such testimony, it is within the province of 
the Court to hear the juror or examine him as to his 
explanation in the premises. The object of the law 
is to procure fair and impartial jurors, and, while the 
formation or expression of an opinion upon mere ru- 
mor will not necessarily disqualify a juror, yet the 
character of the expression, the sources of information 
and the circumstances under which it has been used, 
are matters fur the Court to consider, in ascertaining 
the existence of bias or prejudice. Nesbit vs. The 
FRBEB 0.0420 coccrncoonsoncreosacsonsoncncd cessecnsoacesbescomncsedsaction 238 


12. While we recognize the rule governing the admis- 
sion of dying declarations, as laid down in the Code, 
section 3728, yet contiguity to death and the fixed 
opinion of the deceased that he would die, coupled 
with the fact of his being then dying, from compres- 
sion of the brain, notwithstanding the physician’s 
opinion, constituted such a condition as rendered the 
evidence admissible, subject to the charge of the 
Court. Ibid. 


18. And we hold that the character of the deceased for 
wickedness, and his disregard of the laws of God, are 
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to be considered by the jury; for though a man may 
have lost hope of this world, yet if he has no belief 
in God, or in divine revelation, while his declarations 
are admissible, their weight and consideration is for 
the jury. Ibid. 

14. Held again, that the verdict of murder in this case 
is not sustained by the evidence. bid. 


15. Where in a trial for arson, in burning a gin-house, 
there was proof that the prisoner had confessed his 
guilt, saying that he had “put fire to it, at one o’clock 
at night,” and there was no corroborating circum- 
stance proven, except that the house was consumed 
by fire about the hour of one o’clock at night, and that 
the prisoner was resident about a mile from the spot: 
Held, that, under section 3739 of the Revised Code, 
which provides that a confession alone, uncorrobor- 
ated by other evidence, will not justify a conviction, 
this evidence is insufficient to sustain a verdict of 
guilty. Murray vs. The State ....... Sfensscsbamsabestqucedban’ 


16. After a witness has detailed the facts, to ask him, 
“was that in Randolph county,” is not objectionable 
on the ground that it is a leading question, (R.) 
Green vs. The State 


17. A witness may not be impeached by simply showing 
that be had made a statement not material to the 
issue. (R.) bid. 

18. It is not error in the Court below to direct the tes- 
timony to be taken down in a case where the law 
does not require it. Ibid. 

19. Nor is it error to interrupt counsel misstating the 
evidence to the jury, and correct the statement of 
what was sworn to by the witnesses on the trial. 
Ibid. 

20. Nor is it error to read over the evidence of the wit- 
nesses, on the request of the jury, as to such facts in- 
quired of; and such action by the Court is not in vio- 
lation of section 3183 of the Code, which prohibits the 
Judge from stating to the jury “what has or has not 
been proved as to the guilt of the accused,” but it is 
within the power of the Court to direct the proper 
statement of the evidence; and presenting the truth 
of what a witness swore, to the jury, is distinguisha- 
ble from expressing an opinion as to a fact proven, by 
the Court. Ibid. 

21. The rule that a conviction cannot be had on the 
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uncorroborated testimony of an accomplice alone, 
only applies to cases of felonies. In misdemeanors, 
the complicity of the witness goes to his credit, and 
the jury are to judge of his ergdibility from all the 
facts and circumstances, as in the case of other wit- 
nesses. Parsons v8. The State.......04cccrcisesssosesss seesee 197 


22. What was said to a thief at the time of the larceny 
is admissible against his accessory after the fact, as 
part of the res geste. (R.) Ibid. 

23. Where, in a criminal case, the defendant applied for 

a change of venue, upon making affidavit that an im- 
partial trial could not be obtained in the Courts where 
the homicide was committed, and the Court overruled 
the application, and went on with the trial, and ob- 
tained a jury: 
Held, 1st. That this was not error in the Court. The 
provisions of the Constitution clothe the Superior 
Court with power to change the venue when the pre- 
siding Judge is satisfied an impartial jury cannot be 
obtained in the county, and while the Judge may, in 
his judgment, become satisfied of this fact by aliunde 
evidence, still we hold that the most satisfactory 
method of arriving at such conclusion, as well as that 
most within the contemplation of the provision of the 
Constitution, is to test the question by trying to get 
a jury in the county where the crime was committed. 
Hunter vs. The State 


24. Where the witness for the State admitted upon 
cross-examination, that he had given a different state- 
ment upon examination at the inquest, and stated his 
reason to be fear of the accused, with whom at the 
time he lived as a servant, and that he had madea 
similar statement to that then given to the brother of 
the accused, and aliunde evidence was admitted to show 
his conduct and appearance upon the former trial as 
a part of the original evidence offered by the State: 
Held, That this testimony, under the facts in this case, 
was properly admitted, and the theory of the defense 
upon cross-examination by them, let in the facts dis- 
closed by the evidence in this case. Ibid. 


25. When, in an indictment for murder, the evidence 
showed the accused to be a rejected suitor, and the 
deceased an accepted suitor, rumors of the approach- 
ing marriage and of such engagement were brought 
home to the accused, and was offered and admitted 
by the Court as a fact to show motive for the crime: 
Held, That it was properly admitted as a fact or cir- 
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cumstance in the case. Every fact or circumstance 
shedding light upon the transaction will be permitted 
to go to the consideration of the jury, either in attes- 
tation of innocence or pointing to the perpetrator of 
the crime; and the facts of this case show its impor- 
tance and materiality. bid. 


26. When, in the argument before the jury, counsel for 
the State contended that confessions were the highest 
species of evidence, and the counsel for the defendant 
insisted they were not, under the rule laid down in 
the Code, and the Court refused to charge the jury 
that they were not the highest evidence, but charged 
the jury in the very language of the Code on the sub- 
ject of confessions: 

Held, That this was no error; it was not the duty of 
the Judge to classify the evidence as to its weight or 
consideration, or intimate any opinion thereon. Ibid. 


27. When the evidence in the case was mostly, if not 
entirely, as to its material parts, circumstantial, and 
the Judge charged the jury as to their rights under 
the facts, if they found their verdict upon circumstan- 
tial evidence, reading from the Code: 

Held, That this was not error, for the reason that the 
jury by such charge were only instructed as to their 
legal rights in the premises. bid. 


28. Where, upon the trial, after some of the jury were 
in the box, but the whole not impanneled, and in the 
presence of the Court, those sworn were seen by coun- 
sel for accused reading a newspaper which contained 
an article reflecting upon the counsel for prisoner, etc., 
and no motion or notice was then taken in regard 
thereto: 

Held, That this was not such irregularity upon the 
part of the jury as would be sufficient to set aside 
the verdict, and that such acts transpiring in the 
Court room and in the presence of the Court and of 
counsel, when not objected to, will not be favorably 
regarded after the verdict. Ibid. 


29. When a juror upon a criminal case has been placed 
upon trial, and accepted by the Court, and is after- 
wards impeached by affidavits, and counter-affidavits 
sustain him and his cojurors, and show he was the 
very last to find a verdict against the accused : 

Held, That the juror appears by the proof exculpated 
from any prejudice arising from previous statements 
made by him, and this Court will not set aside the 
verdict of the jury upon such point. Ibid. 
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30. When all the facts in the case sustain the verdict, 


and the law has been fairly given in charge: 
Held, That the Court will not interfere with the judg- 
ment of the Court below, refusing a new trial. Lbid. 


CUMULATIVE EVIDENCE. 


See New Trial, 19, 22, 26, 27. . 
DAMAGES. 
1. Where there was testimony before a jury, on a trial 


bo 


for a breach of a contract to receive and pay for a 
fixed number of railroad stringers at $15 00 per thou- 
sand feet, and there was evidence of the number of 
thousand feet in the lot agreed to be received, and also 
proof that, after the refusal, the market price of lum- 
ber fell to $12 00, then $10 00, and then $9 00 per 
thousand : 

Held, That in this proof there were all the elements 
necessary to enable the jury to arrive at the damages 
to the plaintiff. The Southwestern R. R. Co. vs. Rowan 
@ BIG G vc cnscccconcveiatissceccisccesesenbaiscehnesenasanauediainl 


. Where upon the trial for enticement of servants from 


the employment of another, the Court permitted evi- 
dence of consequential damages, to go to the jury, to 
the effect that the servants he first employed had 
provisions and those he subsequently employed to 
take their place had not, by which he was compelled 
to furnish provisions, and, making a poor crop, such 
persons were unable to pay him for the provisions fur- 
nished out of their share of the crop, by which he was 
damaged, this was error. The damage the law recog- 
nizes as legal to be recovered upon such actions are 
actual damages sustained by the act at the time of its 
commission ; and the expense and time lost in getting 
other servants, or injury to the crop by interruption 
of the labor thereon or failure to obtain other labor 
after faithful effort to do so, or losses of like charac- 
ter are proper and legal for the consideration of the 
jury. Salter vs. Howard.......cccccccccscccccssescrcscevececeee 


DECREES. 


On the trial of an equity cause, the jury found the fol- 


lowing special verdict : “ We, the jury, find that Mar- 
cellus O. Markham was present at the sale made by 
George W. Adair, auctioneer, of the property of 
Holmes Sells, on the 13th September, 1866, at which 
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Calvin W. Hunnicutt became the purchaser of the lot 
described in exhibit C, attached to the within and 
foregoing bill, and that said M. O. Markham was then 
and there present and assenting to said sale.” On 
this spe ecial verdict the presiding Judge entered a de- 
cree that the defendant be estopped from enforcing 
his mortgage lien upon the lot purchased by the com- 
plainant, and perpetually enjoining him from doing 
so: Held, That this was error, in view of the facts 
disclosed in the record. Markham vs. Hunnicutt....... 449 


DEMAND. 


See Relief Acts of 1864 and 1870, 15. 
“ Criminal Law. 9. 


DEMURRER. 


See Practice, 3. 
“ Equity Pleading and Practice, 1, 3. 


DEVASTAVIT. 
See Administrators and Executors, 1, 3. 


DEVISE. See Wills. 


DISCRETION. 
See Injunctions, 5, 6, 7, 8 
* Scaling Ordinance. 


DISMISSAL OF WRIT OF ERROR. 
See Res Adjudicata, 5. 


DISTRIBUTION OF ESTATES, 


As between the judgment creditors of an intestate, who 
obtained their judgments after the intestate’s death, 
in a contest for money in the hands of the sheriff, 
raised by the sale of the intestate’s property, the old- 
est judgment is enlitled to be first paid, in the absence 
of any evidence of the insolvency of the intestate’s 
estate or any reason shown why the money should 
not be paid to the oldest judgment as between the 
contesting parties before the ‘Court. Dupree vs. Ad- 
RANE ..ccccrccscsecccccccercccccee. cocccevcocsccecccccsocccssosccscsceese 475 


DIVORCE. See Practice in Supreme Court, 7. 


DORMANT JUDGMENTS. 
See Equity Jurisdiction, 3. 








INDEX. 
DOWER. 


Where a married woman separates from her husband, 
and institutes suit for permanent alimony, and the 
husband in response sets up, by way of cross-bill, a 
prayer for the reformation of an ante-nuptial settle- 
ment set up by her in the bill, and by consent of par- 
ties, the Court reforms the instrument, and decrees 
permanent alimony to the wife, with counsel fees : 
Held, That the wife, in the fact of her separation and 
the institution of such suit, was sui juris, and by the 
decree for permanent alimony was barred of dower or 
future interest in the estate of her husband at his 
death, under section 1742 of the Code, and the decree 
in the premises was binding upon all parties until it 
was set aside. Stewart vs. Stewart....cecesesseeceeeerevers 


DYING DECLARATIONS. 


See Criminal Law, 12. 
HEARSAY. See Evidence, 14, 16. 


HOMESTEAD AND EXEMPTION OF PER- 
SONALTY. 


1. Upon appeal from the judgment of the Ordinary, 
setting apart a homestead of realty and personalty 
exemption, it is error in the Court to restrict the jury 
to find for or against the homestead, etc., as platted ; 
the whole case comes up by the appeal, and the Court 
should administer the law with regard to its terms 
and provisions. Kirtland, Babcock & Bronson vs. Davis. 


2. The Act of 1869 applies to personalty, and the wife, 
in making application for exemption of personas? is 
bound by the fraud or concealments of property by 
her husband, and must conform, in such proceedings, 
to the provisions of the Act of 1869, Ibid. 


3. The ry made upon a rented place is subject to the 
lien of the landlord for his rent, and if the same has 
been set apart as an exemption for the benefit of the 
family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for 
rent being in the nature of purchase-money. 4Aarrell 
UB. PAGER ..ccccvecccccccsrecescnsgeconcovocosdnornceseseseseoesooeses 


4. When Gunn obtained a judgment against Hall in 
May, 1866, and in June, 1868, Miller purchased a tract 
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of land from the heirs-at-law of Hall, who died after 
Gunn obtained his judgment against her, and Miller 
claimed a homestead on the land as against Gunn’s 
judgment: 

Held, That Miller, the purchaser of the land from the 
heirs of Hall, the defendant in the judgment, was not 
entitled to claim a homestead on the land as against 
Gunn’s judgment.. Gunn vs. Miller.......c0.cscceseeeeees . 377 


5. Where, on a bill filed by an executor for direction, 
and for the distribution of the assets to which the 
heirs, legatees and creditors were parties, there was 
a final decree distributing the assets . 

Held, That the widow and minor children were not 
entitled to a bill of review, on the ground that no 
homestead and exemption was decreed fo them accord- 
ing to the Constitution and laws of the State. If 
they were entitled to such a homestead at the date of 
the decree, they should have set it up; and if they 
were not, any subsequent law will not, without express 
words, be held to authorize the decree to be opened, 
so as to let in the claim. Moore vs. Giill...........cce00e . 388 


6. Where one, who was not, in fact, the head of a family, 
applied for a homestead as such, under the Act of 1868, 
and the same was laid off to him, and being in posses- 
sion thereof, it was levied upon to satisfy a ji. fa. 
against him, and he dying, the homestead was claimed 
by his heirs-at-law : 
Held, That on the trial, it was not error in the Court 
to reject the exemplification from the Ordinary, laying 
off the homestead, the claimants not pretending that 
they claimed under the family. Pierce et al. vs. De- 
PIE cicnnnepnasinnsccnenaghattniecc cansavesccocasense socespnne 392 
7. A purchaser of land at a sheriff’s sale, under the judg- 
ment of a creditor, on which a homestead is claimed, 
is as much within the reason and spirit of the Act of 
1868 as the creditor under whose judgment he derives 
his title, and may be heard and make the same objec- 
tions to granting the homestead as the creditor, under 
whose judgment he derives his title to the land, could 
Make. Zorn 08. Walker... ..cccccrcrcccscccrccecssccescecscves 418 


8. A sold property to B, to pay his debt to B. Subse- 
quently A applied to the Ordinary for an exemption 
of certain property: and in his schedule included said 
property sold to B. Pending this application, A and 

, Who had had dealings subsequently to as well as be- 
fore said sale to B, submitted their matters to arbitra- 
tion. The arbitrators awarded that A owed B a sum 
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of money, and that said sale was valid, but directed 
that if A paid said sum, he should have back said 


property: . 
Held, That said property could not be exempted till 
said sum was paid. Gill vs. Mizell. ......cesecseceeceeenees 589 


HOMICIDE. 


J USTIFIABLE—See Criminal Law, 4, 5. 


HUSBAND AND WIFE. 
See Dower. 
“« Married Women. 
“ Homestead and Exemption of Personalty, 2. 


ILLEGALITY. 


Where a judgment was had in the Superior Court in Sep- 
tember, 1868, on a promissory note purporting to be 
“for value received,” and an illegality was filed in 

+ 1870, setting up that the consideration of the note was 
the hire of slaves : 

Held, that this ought to have been pleaded on the trial, 
and the illegality was properly overruled. Miller vs. 
MIDTAOR ines cmtenetiterasonnenarnenediantonascnpibsntajmnenpnsenensionss 273 


IMPEACHING WITNESSES. 
See Criminal Law, 17, 24. 


INDORSERS. 


1. Under section 3755 of the Code blank indorsements 
of negotiable paper may always be explained between 
the parties themselves, and when taken with notice 
of dishonor, or of the actual facts of such indorsement ; 
and where one indorsed a note payable to his order, 
with the distinct agreement that he did so only to pass 
the title, and that he was to be under no liability as 
indorser, and the plaintiff in the suit took the paper 
with full notice of the facts: 

Heid, that the Court erred in sustaining a demurrer 
to a plea fully setting up this defense by the indorser. 
Stapler 08. BUGA’ s.00rsveccdssiccvervesessssestdis spocecestdocasissds 382 


2. Where a note is indorsed “to be liable only in the 
second instance,” the indorser is not liable until the 
maker of the note has been sued to insolvency, or 
some legal excuse alleged for not having done so; but 
if it be alleged and proved that the maker of the note 
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3. 


4. 


is notoriously insolvent, and was so at the time of the 
indorsement, that would be a sufficient legal excuse 
for not suing the maker of the note to ascertain that 
fact. Pittman v8. Chisolm..........secsercessecesescccsccccceees 


INFANTS.—See Ejectment, 1. 


INJUNCTIONS. 


. A Court of ye oe of this State will not enjoin non- 


residents of the State, who are not, and cannot be 
served with process, and who are outside of its boun- 
daries, from doing acts of a personal character beyond 
the State lines and beyond the jurisdiction of its 
process, for contempt of its order. Warner, J., dis- 
sents. Hazlehurst vs. The S., G.& N. A. R. R. Co. 


Unless the Chancellor has abused his discretion in 
refusing an injunction, this Court will not interfere. 
CER. NOE WEL EITIIEP Sone pnesenosie<poedsonmranncediess ence 


If a meritorious bill of exceptions be dismissed here 
because of a mistake made by the certifying Judge 
and without the fault of counsel, equity will restrain 
the enforcement of the judgment thus affirmed till the 
matters set up in the dismissed bill of exceptions can 
be heard. (R.) Kohn vs. Lovett.........ccccccccecscssceeees 


A Court of equity will not enjoin the vendor of a 
tract of land from the collection of the purchase-money 
due therefor by the vendee, when the latter is in pos- 
session of the land, on the ground of a bare fear of a 
failure of the vendor’s title; the complainant must 
allege such facts in his bill as will affirmatively show 
such a prior incumbrance or outstanding title as will 
defeat the vendor’s title, under which the vendee holds 
possession of the land. Cantrell vs. Cobb ..........sseeeee 


. The question of retaining or'dissolving an injunction 


is vested in the sound discretion of the Court below, 
and in cases where the evidence is conflicting, and 
especially when fraud is charged, this Court will not 
interfere to control the discretion of that Court in ‘re- 
taining the injunction until the final hearing of the 
GON, Fe Oe Fe Bicnniniccctecnccesacccncesestepesecece 


. The granting or dissolving of an injunction, on the 


facts, is largely in the discretion of the Chancellor, 
and this Court will not control that discretion unless 
it has been abused. Clark et al. vs. Herring & Mock... 
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7. And again this Court will not reverse the judgment 


_ 


of the Court below granting or refusing injunction, 
except in cases of the abuse of the power vested by 
law in the Chancellor. McDonald vs. Davis............. 


Unless it is apparent that the presiding Judge of the 
Court below has violated some legal or equitable rule 
in refusing to grant an injunction, this Court will not 
interfere with the exercise of his discretion. Rowland 
VE. Ransome & C0......ccccrccccccccecsccscccesscccccscccscevececs 


INSURANCE.—See Principal and Agent, 1. 
INTEREST. 


. Where A had advanced money to B, to comply with 


B’s bid at a sheriff’s sale of a tract of land, and, to se- 
cure himself, took the sheriff’s deed to the land, agree- 
ing that, in the payment of the money, to-wit: $40 00, 
with !iberal interest, he would make B a title, and 
shortly after B tendered the money, with $20 00 addi- 
tional, as interest, and B refused to comply, and on a 
bill filed, the jury decreed that A should make the 
deed on B paying $110 00: 

Held, That the verdict was illegal, since $40 00, with 
legal interest, was all that B was, in any event, as 
shown by the record, bound to pay. Wedver vs. Chaun- 
OB rocvercscesied es dodaewisesovdieteewsieds bdblaiiviesi dhs civesstcteels 
Under the facts in this case, the verdict for specific 
performance is sustained by the evidence, and we af- 
firm the judgment with instruction to add interest 
thereto, since the maturity of the note, as the proof 
of tender did not stop interest. Dumas vs. Pepper...... 


INTERROGATORIES. 


It is not a good objection to testimony taken by inter- 


rogatories, that the firm name of the witnesses, in- 
stead of their given names, is inserted in the commis- 
sion, where they signed the interrogatories by their 
given names. Signing at the place where the com- 
missioners should sign, is a good subscription to their 
answers. (R.) Burnett & Co. vs. Blackmar & Chandler. 


INTRUDERS. 


. When a warrant was sued out by the plaintiff to re- 


move the defendant from her land as an intruder, un- 
der the provisions of the Code, and a counter-affidavit 
being filed, on the trial of the issue in the Superior 
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Court, the jury found a verdict for the plaintiff and 
the Court granted a new trial in the case: 
Held, That the Court erred in granting the new trial, 
as there is no evidence in the record that the defend- 
ant in good faith claimed a legal right to the possession 
of the land. Turner vs. Barfield 

. When a defendant is in possession of land under a 
deed claiming legal right to the possession of the 
premises in good faith, he cannot be ejected therefrom 
as an intruder, under the 4000th section of the Code. 
Russell vs. Chambers 


JOINT OBLIGORS. 


A suit was instituted upon a joint note, and one only 
was served, and at the trial, upon objection made, 
plaintiff’s counsel discontinued the suit as to the party 
not served, upon which the defendant then pleaded 
the facts in abatement, to which plea a demurrer was 
filed, which the Court sustained, and then defendant 
excepted to the judgment and retired: 

Held, Under section 3274 of the Code, it was error in 
the Court to have sustained the demurrer to the plea. 
This plea distinctly set out the facts; it showed that 
the note was joint, that the joint contractor, not 
served, lived in the jurisdiction of the Court and in 
the county where the Court was then sitting. Booher 
vs. Worrill 587 


JOINT TENANTS. See Conveyances, 2, 3. 


JURISDICTION OF THE SUPERIOR COURT. 


. Where the bill shows the Act of the Legislature 
changing county lines had placed the land in contro- 
versy within a different county from that in which the 
suit respecting the title thereto was tried, and the judg- 
ment obtained thereon in such county is about being en- 
forced by the eviction of the parties, and this bill was 
filed to pray the interposition of a Court of equity by 
injunction to restrain such eviction, and the Court re- 
fused the injunction: 

Held, That this was error. The Act changing the 
county lines deprived the Court trying the case of any 
jurisdiction in the premises, and the process of the 
Court under it ought not to be enforced. Kelly vs. 
TGR. dnsisscvocnvcepeccpsinnecventeniseersorcse. coccnsemensoneconsenese 
2. Under the Constitution of 1868, the Superior Court 
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has concurrent jurisdiction with the Justices’ Courts in 
all civil cases, where the amount of the debt is less 
than $100 00. McDonald & Company vs. Feagan...... 360 


3. By the provisions of the Act of 1870, when an exe- 
cution has been issued by a Justice of the Peace, to 
enforce a factor’s lien for a sum less than $100 00, the 
same may be levied by any sheriff of this State, or 
bailiff, on the property of the defendant subject to 
such lien, and when placed in the hands of a sheriff, 
he may be ruled in the Superior Court for his neglect 
of duty in failing to execute the same. Ibid. 














See Equity Jurisdiction. 







JURORS. 


1. Rust et al., filed their motion in the Court below to 
be excused as jurors on the ground that they were 
members of a fire company, organized in 1868, and 
exempted by the Legislature from jury duty. In the 
opinion of the Court, taking into consideration the 
Constitution of 1868, Article V., section 5208 of the 
Code, and the legislative enactment of October, 1869, 
providing for the organization of juries, together with 
all previous exemptions of parties from liabilities to 
jury duty on account of age, profession or connection 
with fire or other companies, were repealed, and under 
the present laws of this State, all persons, otherwise 
qualified, over the age of twenty-one years, irrespec- 
tive of such exemptions, either by special grant or 
general law, and who are, in the opinion of the board 
of commissioners, under the Act of 1869, upright and 
intelligent, are liable to jury duty within the terms 
of that Act; and the right to excuse jurors from the 
performance of such duty, is vested in the wise dis- 
cretion of the Judge in whose Courts such persons 
may be drawn or summoned to appear, upon legal 
grounds, applicable to each case. Ex parte Rust et al. 209 




























2. The plaintiff’s in error were indicted for murder and 
convicted, and a motion for a new trial was overruled 
by the Court: 

Held, That the practice of trying the competency of 
jurors by the Court, under the law, now is, after the 
juror has satisfactorily answered the statutory ques- 
tions and is pronounced competent, the party putting 
such juror upon trial must produce evidence of the 
untruthfulness of his answers, and after the introduc- 
F tion of such testimony, it is within the province of 
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the Court to hear the juror or examine him as to his 
explanation in the premises. The object of the law is 
to procure fair and impartial jurors, and, while the 
formation or expression of an opinion upon mere ru- 
mor will not necessarily disqualify a juror, yet the 
character of the expression, the sources of informa- 
tion, and the circumstances under which it has been 
used, are matters for the Court to consider in ascer- 
taining the existence of bias or prejudice. Nesbit vs. 
The State 
. Inasmuch as the Act of 1869 does not provide for the 
selection of jurors for the trial of cases of forcible 
entry and detainer, by Justices of the Peace, the 
jury, under the Constitution of 1864, may be selected 
under the law as provided by the Code for that pur- 
pose, so they are upright and intelligent jurors. am- 
rick vs. Darnell 

4, Where, upon the trial, after some of the jury were in 
the box, but the whole not impanneled, and in the 
presence of the Court, those sworn were seen by coun- 
sel for accused reading a newspaper, which contained 
an article reflecting upon the counsel for prisoner, etc., 
and no motion or notice was then taken in regard 
thereto: 
Held, That this was not such irregularity upon the 
part of the jury as would be sufficient to set aside the 
verdict, and that such acts transpiring in the Court 
room, and in the presence of the Court and of coun- 
sel, when not objected to, will not be favorably re- 
garded after the verdict. Hunter vs. The State 

5. When a juror, upon a criminal case, has been placed 
upon trial and accepted by the Court, and is after- 
wards impeached by affidavits, and counter-affidavits 
sustain him and his cojurors, and show he was the 
very last to find a verdict against the accused: 
Held, That the juror appears by the proof exculpa- 
ted of any prejudice arising from previous statements 
made by him, and this Court will not set aside the 
verdict of the jury upon such point. Ibid. 


See Criminal Law, 28, 29. 
LABORER’S LIENS. See Liens, 1. 


LACHES. 
See Constitutional Law, 8. 
“ Contracts, 1. 
“ Homestead and Exemption of Personalty, 5. 
“ Illegality. 
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LANDLORD AND TENANT. 


1. A tenant for a year, under a contract of rent, stands 
in the shoes of his landlord, and, in general, is not a 
gage entitled to notice of equities existing against 

is landlord, in favor of third persons. Clark et al. vs. 
Herring & Mock 


. The possession of the tenaut, under the lease, under 
the decision in 33 Georgia, 163, and by the principles 
of the Code, section 2257, was an estoppel upon the 
tenant’s repudiating the right of the landlord until 
his surrender of the possession, and on his assignee, 
who had notice of its existence. And his purchase 
from one of the heirs-at-law was not such a title, un- 
der the facts in this case, as would have authorized 
a recovery thereon. Ronaldson vs. Tabor’......000..+0+00 230 


. The crop made npon a rented place is subject to the 
lien of the landlord, for his rent, and if the same has 
been set apart as an exemption for the benefit of the 
family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for 
rent being in the nature of the purchase-money. 
FT arrell 06. FAgam..c.ccccccsessvesccccacessscscnecesonsecessase oece 


LEADING QUESTIONS. See Criminal Law, 16. 


LEASE. 


An estate for years may be bought and sold as other 
real estate, even against the consent of the grantor, if 
there be nothing in the deed to prevent it. Clark et 
Gl. 08. Herring & MOch........00cccccesessccessaccssvsescocsecsoes 


LEGACY. See Wills. 
LICENSE. See Constitutional Law, 4. 
LEVY. See Partnership. 
LICENSE. See Constitutional Lavw, 4. 


LIENS. 


1. The Act of 1869, declaring the dignity of mechanics’ 
and laborers’ liens, and providing a summary mode 
for their enforcement, is not retroactive so as to give 
them a preference over a specific lien by mortgage, 
made by the debtor, before the passage of the Act, 
Stonewall Jackson L. & B. Association vs. McGruder etal. 9 


VoL. xLu1—45, 
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2. The lien of mechanics and laborers is a general one 
on all the property of the employers, and is to be en- 
forced, as steamboat liens, so far as the steamboat 
lien law is applicable to the circumstances ; and no 
specific oi ef need be described in the affidavit or 
warrant. id. 


8. These liens are of the same dignity as other liens of 
the class for which summary remedies are provided, 
and they are superior to all other liens, even of prior 
date, vesting since the passage of the Act of 1869. 
Ibid, 


4. The crop made upon a rented place is subject to the 
lien of the landlord, for his rent, and if the same has 
been set apart as an exemption for the benefit of the 
family of the tenant, it is, nevertheless, subject to levy 
and sale for the payment of the rent, the claim for 
rent being in the nature of the purchase-money. 
TERIOR 00s, FAGRR vis ss cinccccsssreescsvensoseornccotsecsoveneceses 


LIEN OF JUDGMENTS. 


1. When Gunn obtained a judgment against Hall in May 
1866, and in June 1868, Miller purchased a tract of 
land from the heirs-at-law of Hall, who died after 
Gunn obtained his judgment against her, and Miller 
claimed a homestead on the land as against Gunn’s 
judgment: 

Held, That Miller, the purchaser of the land from the 
heirs of Hall, the defendant in the judgment, was not 
entitled to claim a homestead on the land as against 
Gunn’s judgment. Gunn vs. Miller.......c106 ceceseee sevens 


2. Where one filed his petition to be declared a volun- 
tary bankrupt, and ten days thereafter a tract of land 
belonging to him was sold by the sheriff, undera fi. fa. 
from a Sourt of this State against the petitioner, 
which had been previously levied, and the petitioner 
was afterwards aeclared a bankrupt, but died before 
the proceedings in relation to his bankruptcy were 
concluded: 

Heid, That the sale by the sheriff was a good sale, and 
divested the title of the bankrupt; that no title to 
the property ever vested in the assignee, and the pur- 
chaser at the sheriff’s sale got a good title, even as 
against the wife’s right of dower, under the laws of 
this State. Thompson vs. Moses........c.ssececsecssseceeces 


8. As between the judgment creditors of an intestate, 
who obtained their judgments after the intestate’s 





383 
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death, in a contest for money in the hands of the sher- 
iff, raised by the sale of the intestate’s property, the 
oldest judgment is entitled to be first paid, in the ab- 
sence of any evidence of the insolvency of the intes- 
tate’s estate or any reason shewn why the money 
should not be paid to the oldest judgment as between 
the contesting parties before the Court. Represenia- 
$1068 OF Dupres 06, AGTIRB ss <n recararccoscrcopupsorcpsce.asgeseses 475 


MANDAMUS. 


Mandamus was the proper remedy for the enforcement 
of a right accruing to the petitioner under a statute 
of the State, which was not barred by the Statute of 
Limitations, until after the expiration of twenty years 
from the time of the assessment of the damages by 
the commissioners, under the Act. Wilkinson vs. Chea- 
CRAM Ros sdb ce cSebechesndnccscoctscecdsbscdsconccsdecssesecens sabe 258 


MARRIED WOMEN. 


Prior to the Act of 1866, a conveyance of land to the 
wife without any words showing it was intended for 
her sole and separate use, vestéd the title in her hus- 
band, the more especially when the consideration paid 
therefor was the property of the husband. Whitehead 
UR, ALTINE.......0000s00 senesecscncsssesencdsochgcebos genvens cascooete oe 221 


See Dower. 
“ Homestead and Exemption of Personalty. 


MASTER AND SERVANT. 


1. Where A sued B to recover damages for the entice- 
ment and employment by B, of servants on the plan- 
tation of A, which he alleges were hired by him for 
the year 1866, and a motion was made for a non-suit 
by defendant on the ground that the proof failed to 
show x valid and mutually binding contract between 
A and the servants; the fact being that A and such 
servants had entered into a written contract, but 
which had not been signed or approved by the Freed- 
men’s Bureau, though contemplated that it should be 
so submitted for approval by the parties thereto, but 
the servants had gone on under the contract, and were 
at work at A’s plantation, and had been there nearly 
a month, and the Court overruled the non-suit : 

Held, That this was not error by the Court. After 
the emancipation of the slaves in Georgia, they were 
competent to contract for their labor, and while in 
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the employment of one under a contract, it was illegal 
for any other party to interfere and hire them, and 
such person cannot, under our laws, defend himself 
against the wrong by setting up questions arising on 
the contract of such servants by A. Salter vs. 
TOWAHG .... 0.000 scccvccscvvecccsecscsccsevbes oe vebedeseveseseie cs vsie 


2. Held again, Where upon the trial for enticement of 
servants from the employment of another, the Court 
permitted evidence of consequential damages, to go to 
the jury, to the effect that the servants he first em- 
ployed had provisions, and those he subsequently 
employed to take their place had not, by which he 
was compelled to furnish provisions, and, making a 
poor crop, such persons were unable to pay him for 
the provisons furnished out of their share of the crop, 
by which he was damaged ; that this was error. The 
damage the law recognizes as legal to be recovered 
upon such actions are actual damages sustained by 
the act at the time of its commission, and the expense 
and time lost in getting other servants, or injury to 
the crop by interruption of the labor thereon or fail- 
uré to obtain other labor after faithful effort to do so; 
or losses of like character are proper and legal for the 
consideration of the jury. Ibid. 


3. When one man employs a laborer to work on his 
farm, and another man, knowing of such contract of 
poy Janae entices, hires or persuades the laborer 
to leave the service of his first employer during the 
time for which he was so employed, the law gives to 
the party injured a right of action to recover dama- 
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ges. Jones & Jeter vs, Blocker ......++0++. Sbecbercesesosconcess 331 


MECHANICS’ LIENS. See Liens, 1. 
MINORS. See Hjectment. 
MISTAKE. See Continuance, 1. See Injunctions, 2. 
MORTGAGE. See Contracts. 
MULTIPLICITY OF SUITS. See Equity, 4. 
MUNICIPAL CORPORATIONS. 


By an ordinance of the city of Covington, regulating 
the retail of spirituous liquors therein, it is provided 
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that the applicant for a license to retail “shall, before 
receiving such license, produce the written recommen- 
dation of four of his nearest neighbors, each signature 
to represent a separate and distinct establishment :” 
Held, That this was a legal and valid ordinance of the 
city, under the grant of power conferred by the thir- 
teenth section of the city charter. Whitten vs. The 
Mayor and Council of Covington........0sceseeecee seeeeereene 


NEW TRIAL. 


. If the cause be fairly submitted to the jury, and there 


be evidence sufficient to sustain the verdict, this Court 
will not interfere with the refusal of a new trial by 
the Judge below. (R.) Branch, Sons & Co. vs. Ansley 


2. Where the question is one of fact, and there is suffi- 


cient evidence to sustain it, and no rule of law was 
violated in submitting the case to the jury, and the 
Court below has refused a new trial, this Court will 
not interfere. An adhesion to this rule is essential to 
the administration of justice, and cannot be departed 
from without an unwarranted invasion of the estab- 
lished principles controlling the decisions of this 
Court. Hunt vs. Jackson Formby’s guardian, .........00 


When the fact appeared, upon motion for new trial 
by the affidavit of the sheriff, that he had, at the re- 
guest of the jury, brought to them, in their room, 
loose papers, purporting to be the evidence in the 
case, not knowing what the papers consisted of, and 
no exculpatory explanations given : 

Held, That in a case of murder, a new trial ought to 
have been granted upon this ground. For the purity 
of jury trials, nothing is more to be guarded than the 
introduction mto their rooms of papers relating to the 
case, without the sanction of the Court. The question 
is not what material injury they did, but the possibil- 
ity of injury resulting from an illegal act. Pound vs. 
FRB, FBC niscsnisenccsssneinnssndebbisindecnissvesssescasidavecnshess 


If the declaration contain no cause of action, but 
there has been a verdict on it, and the Court has 
granted a new trial because the verdict is contrary to 
the evidence, this Court will affirm the judgment. 
(R.) Wynn vs. The Geo. R. R.& Banking Co.......00+006 


5. Under the whole facts of this case, we affirm the 


judgment refusing a new trial. Parsons vs. The State 
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6. There is sufficient evidence in the record to sustain 
the verdict of the jury. Walters vs. Croasdale & Co... 


7. Where a F500 00 d y note was given, during the late 
war, for $3,500 00, due one year after date, upon which 
$2,800 00 was paid at maturity, in Confederate money, 
leaving due $700 00, and the jury, on suit brought for 
the balance, found for the plaintiff $38 97, and the 
Judge granted a new trial, on the ground that the 
jury had not found according to the equities between 
the parties, under the facts of the case: 

Held, That this was no abuse of the discretion vested 
by law in the Judge, and this Court will not reverse 
the judgment. Cargyle vs. Belcher....cccccccccssereseceseee 2 


8. Although there is error in the charge of the Court to 
the jury, still, if the verdict is right, under the law 
and facts of the case, this Court will not disturb it. 
Whitehead vs. Arline and wife et al 


9. The Court ought not to have set aside the verdict 
and granted a new trial, where the verdict was sus- 
tained by the law and the evidence. Ronaldson vs. 
TOBOE wnsincicnnnatiesee. sscccsiiertissescsecdésescnsocsecssess ovesecce 


10. When a warrant was sued out by the plaintiff to 


remove the defendant from her land as an intruder, 
under the provisions of the Code, and a counter.affi- 
davit being filed, on the trial of the issue in the Supe- 
rior Court, the jury found a verdict for the plaintiff 
and the Court granted a new trial in the case: 
Held, That the Court erred in granting the new trial 
as there is no evidence in the record that the defend- 
ant in good faith claimed a legal right to the posses- 
sion of the land. Turner vs. Barfield......... dub. ovat the <i 2 

11. Where the facts of the case show that substantial 
justice has been done, though the charge of the Court 
may have contained some error, this Covrt will not 
interfere to set aside the verdict. Laramore et al. vs. 
Minish et al 

12. Under all the facts as set forth in the record, the 
verdict was sustained. by the evidence, and the Court 
erred in granting a new trial. Stokes vs. Duncan & 


13. Where a verdict and decree were had between the 
parties, which was brought by writ of error to this 
Court and the judgment thereon reversed, and the 
remittitur from this Court, upon notice to the parties, 
was made a part of the decree in the Court below, and 
entered as a finality of the litigation, etc., by an order 
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of the Chancellor, and a motion made by parties in 
interest to set such order aside, was overruled by the 
Court below : 

Held, The legal effect of the reversal of the judgment 
by this Court of the judgment of the Court below, 
based upon the verdict of a jury, was to have granted 
a new trial in the case, and it was error to have ad- 
judged the rights of the parties to this litigation upon 
the motion. Miller et al. vs. Jourdan 


14. Under the facts in this case, the verdict for specific 
performance is sustained by the evidence, and we affirm 
the judgment with instruction to add interest thereto, 
since the maturity of the note, as the proof of tender 
did not stop interest. Covington vs. Pepper 


15. The charge of the Court and the verdict of the jury 
are sustained by the evidence, and the Court did not 
err in granting a new trial. Lowe vs. Rawson 

16. Where the evidence is conflicting and no rule of law 
violated in submitting the facts to the jury, this Court 
will not interfere with the judgment of the Court be- 
low in refusing to set aside the verdict, on the ground 


that it is contrary to the evidence. Sawyer vs. Pace.. 379 


17. Where Kerwin rented the premises of Cummings by 

the month, commencing on the 7th of May, with the 
understanding that he would keep them until October, 
and the agent of Cummings, who made the contract, 
testified that the renting was only to the Ist of Octo- 
ber, but there was also evidence, to-wit: the regular 
receipt of the rent, monthly, on the 7th of the month, 
that the renting was until the 7th of October: 
Held, That whether the renting was to the Ist or the 
7th of October, was a question of fact for the jury, 
and they having found for the plaintiff, and the Court 
below having refused a new trial, this Court will not, 
under the facts as they appear in the record, disturb 
the judgment. Kerwin vs. James & Cummings 

18. When there is no error in the ruling of the Court in 
refusing a new trial and the verdict is right under the 
law and facts of the case, this Court will not interfere 
with its discretion in refusing to set it aside. Doyle et 
al. vs. The Trustees of the A. M. Church 


19. Newly discovered evidence, which ought not to 
change the verdict, is no ground for a new trial. (R.) 
Williams et al. vs. Adams 


20. As the verdict is supportable by the evidence, and 
there is no complaint of the charge of the Court a new 
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trial ought not to be granted. The Southwestern Rail- 
road Co. vs. Rowan & MeCaury 


21. When on the trial of a case for “forcible entry and 
detainer,” under the provision of the Code, the jury 
found a verdict for “forcible detainer ” only, and there 
being no evidence in the record to sustain the verdict 
for forcible detainer : 

Held, That a new trial should have been granted, and 
the case tried before another jury. Hamrick vs. Dar- 


22. Where the Court below granted a new trial on the 
ground of newly discovered evidence, not merely cu- 
mulative, and the verdict of the jury not being en- 
tirely satisfactory, under the evidence disclosed in the 
record ; 

Held, That this Court will not control the discretion 
of the Court below in granting a new trial in the case. 
Durand vs. Craig 

23. When all the facts in the case sustain the verdict, 
and the law has been fairly given in charge: 

Held, That the Court will not interfere with the judg- 
ment of the Court below refusing a new trial. -Hun- 
ter vs. The State 


24. When a juror upon a criminal case has been placed 
upon trial and accepted by the Court, and is after- 
wards impeached by affidavits, and counter-affidavits 
sustain him and his co-jurors, and show he was the 
very last to find a verdict against the accused : 

Held, That the juror appears by the proof exculpa- 
ted of prejudice arising from previous statements 


made by him, and this Court will not set aside the 
verdict of the jury upon such point. did. 

25. Although there may have been a preponderance of 
evidence on the part of the plaintiff, still, it was a ques- 
tion for the jury to determine as to the credibility and 
weight which they would give to the evidence of the 
respective witnesses sworn in the case, and there be- 
ing sufficient evidence to sustain the verdict, this Court 
will not disturb it. This is a Court alone for the cor- 
rection of legal errors, and it will not usurp the func- 
tions of the juries of the country, in deciding upon 
the weight and credit to which the testimony of wit- 
nesses, sworn on the trial, are entitled to receive in 
determining questions of fact, when no rule of law 
has been violated ; and this we have earnestly endeav- 
ored to impress on the minds of parties and their coun- 
sel, by the repeated rulings of the Court. Tyus vs. Rust. 529 
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26. Where, in the trial below, the claim of certain claim- 
ants to property was predicated upon their right as 
grand-children of the decedent, and there were several 
witnesses examined upon the issue, and the evidence 
supports the verdict of the jury, and no rule of law 
was violated in submitting the case, and the Judge 
below refused a new trial, this Court will not interfere 
to set it aside. Wood et al. vs. Ross et Al......csceseevere 596 


27. When a motion for a new trial, upon the ground of 
newly discovered evidence, was overruled by the Court, 
and the evidence does not accompany the motion, and 
the character of the evidence, as suggested by the 
movant, is cumulative, it is not error in the Court to 
refuse a new trial. Ibid. 


28. The Court erred in refusing a new trial upon the ad- 
mission of illegal evidence, which misled the jury on 
the question of damages under the facts in this case. 
Salter vs. Howard........coccccccccccccsscscsessccosevccsessocccees 601 


See Charge of the Court. 
NEW EVIDENCE. See New Trial, 19, 22, 26, 27. 
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NON-RESIDENT. 


See Relief Acts of 1868 and 1870, 5, 7. 
“ Removal of Causes to U. S. Courts. 
“ Injunctions, 1. 








NON-SUIT. 


When the issue before the Court and jury is whether. 
there was an existing partnership or no partnership 
between certain parties, and there is any evidence 
either for or against the existence of the alleged part- 
nership, that question should be submitted to the jury, 
and it is error for the Court to grant a non-suit where 
there is any evidence for the jury to consider in rela- 
tion to that fact. Thornton v8. Gibson.....cecereerereceees 395 



















NOTICE. 
See Ejectment, 2. 
“ Landlord and Tenant, 1. 






PAROL EVIDENCE TO VARY WRITING. 


1. The admission of the parol evidence by the Justice, 
to contradict the note and prove conditions not expres- 
sed therein, was error. Lester & Lester vs. Fowler...... 190 
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2. When a note was given for an attorney’s fee, it is not 
competent to superadd new agreements or conditions 
to such written contract; the writing itself was the 
evidence of what the contract was, and while the fail- 
ure of consideration, in whole or part, may be given 
in evidence, new conditions or agreements cannot. 
Scaife vs. Beall 


. Under section 3755 of the Code, blank indorsements 
of negotiable paper may always be explained between 
the parties themsecives, and when taken with notice 
of dishonor, or of the actual facts of such indorsement ; 
and where one indorsed a note payable to his order, 
with the distinct agreement that he did so only to 
pass the title, and that he was to be under no liability 
as indorser, and the plaintiff in the suit took the paper 
with full notice of the facts : 

Held, That the Court erred in sustaining a demurrer 
to a plea fully setting up this defense by the indorser. 
Stapler vs. Burns 


. In a suit on a life insurance policy, parol declarations 
made by the agent of the company prior to the exe- 
cution, delivery and acceptance of the policy, cannot 
be received to vary or contradict the terms of the 
written contract, in the absence of any allegation and 
evidence as to fraud, accident or mistake, at the time 
of its execution, delivery and acceptance by the con- 
tracting parties. Sullivan es. The Cotton States Life 
Insurance Co 423 


See Arbitration, 3, 4. 
“ Evidence, 3, 4, 12. 


PARTZES. 


1. In an action brought by the heirs-at-law, or by bill 
filed by them, to recover back property sold illegally 
by the administrator, from the purchasers, upon the 
ground that they had acquired no title thereto, the 
securities on the administrator’s bond cannot be made 

arties thereto at the instance of such purchasers. 
f they acquired no property in the thing purchased, 
then the securities on the bond would not be liable in 
case of its recovery; and, as they dealt with the ad- 
ministrator individually in the purchase, they cannot 
make the securities liable on the bond to them for loss, 
if any is sustained, upon failure of the title so pur- 
chased by them, unless it was shown the proceeds, or 
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same part thereof, was applied to the benefit of such 
estate. Nutting et al. vs. Boardman et dl........sceeeseees 598 





2. In a contest as to the legal right and authority of the 
Central Railroad Company to lease the Macon & Wes- 
tern Railroad, the State not being a stockholder in 
either company, was not a proper party to a bill to 
enjoin the execution and consummation of the con- 
tract for the lease of the road, nor was the city of 
Macon a proper party to the bill. Central Railroad & 
Banking Co. et al. vs. The Mayor and Council of Ma- 

COR CF Ob. ccivis ce cc cgsace esvnaouns dep spacedpede seotuecocoabdessedeobs 605 


See Equity Pleading and Practice, 5. 
“ Party as Witness. 














PARTITION OF LAND. 


When partitioners, appointed by the Court to make par- 
tition of land, report that it cannot be equally divided, 
and recommend a sale‘of the land for division, it is 

the legal right of the defendant to caveat the return 

of the partitioners, and to introduce evidence to show 
that a fair and equitable division of land can be made 
by metes and bounds, without ordering a sale of the 

land for division. McCann vs. Brown. ......sscceceseceers . 386 


















PARTNERSHIP. 


1. Where certain lands were levied on as the property 
of the defendant in fi. fa. and he filed an affidavit of 
illegality, setting up that the lands were the property 
of a partnership company, of which he was a member, 
and also a claim to the lands in the name of the part- 
nership : 

Held, That under section 1908 of the Code the assets 
of a partnership, including lands, the partnersnip be- 
ing for the purpose of farming, are not subject to levy 
and sale under a judfiment against one of the part 
ners. Willis vs. Henderson ...cecscocecescoccreecsssecscseescece 325 


2. The interest of one partner in the assets of the part- 
nership must be pursued by a garnishment against 
the firm, and the sheriff was not guilty of a contempt 
in receiving the affidavit of illegality and the claim, 
and staying the proceedings... lbid. 

3. Where A and B, being partners, executed a mortgage 


in the partnership name upon all the partnershi 
property to A, one of the partners, and A transferre 
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the mortgage to R, the plaintiff in error, who was 
proceeding to foreclose the same on the individual 
property of B, the other partner, and upon the trial 
the Court ruled out the mortgage as evidence and a 
verdict was taken for B: 

Held, That individual property is not embraced by a 
mortgage executed by partners on their property, ex- 
cept it is specifically set forth and denoribed. and that 
the Court committed no error in its holding under 
the facts of this case. Reid vs. Godwin 


PARTY AS WITNESS. 


The defendant himself was the witness under the Act 
of 1866: 
Held, That the question of his credibility was a ques- 
tion exclusively with the jury. Laramore et al vs. 
Minish et al 


PLEADING. 


. The allegations in complainant’s bill that the award 
complained of, which had been made the judgment of 
of the Superior Court, was a “legal accident,” with- 
out more, was not sufficient, in law, to set aside the 
award. Cantrell vs. Cobb 

2. With proper allegations in the defendant’s plea, he is 
entitled to the same relief in a Court of law, under the 
provisions of the Code, as he would be in a Court of 
equity, in relation to the payment of the debts of the 
trust-estate from the proceeds of the sale of Mrs. R.’s 
part of the land, and to adjust the equitable rights of 
the parties, as the same may be shown to exist on 
the trial of the case. Loyless vs. Blackshear et al 

3. When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name. Houser 
vs. Houser & Bronson 

4, Pleading to the merits waives process. (R.) Bennett 
& Co. vs. Blackman & Chandler 

5. As to the form of the plea we may only say all the 
technicalities of pleading and the subtleties of form 
have been brushed away by the sweep of an enlight- 
ened progress in the administration of justice. Booher 
vs. Worrill 


See Equity Pleading. 
POSSESSION. See Zrover. 












INDEX. 
POSSESSORY WARRANT 


Where, on the trial of a possessory warrant, the prop- 
erty was awarded by the magistrate to the plaintiff, 
on his giving the bond required by law, and some time 
after the judgment the magistrate made a written or- 
der, reciting that the plaintiff had failed to give the 
bond, and that the defendant having given bond, the 
property be restored to him, which was accordingly 
done: 

Held, That this was not competent for the magistrate, 
on his being informed that the failure of the plaintiff 
to give the bond was from want of opportunity, to 
direct the sheriff to retake the property, receive 
the plaintiff’s bond, and turn the property over to 
him—especially as this direction was by parol, and 
without notice to defendant. Duckworth vs. Duckworth. 265 


PRACTICE IN SUPERIOR COURT. 


1. An admission, in writing, of certain material facts, 
for the purpose of being used in the trial of a cause, 
cannot be recalled after the trial has commenced. 
Fargroves 08. Redd. ...ccvescecccrescrseseces voccccces soccecvesces 142 

2. When parties are at issue as to whether the consid- 
eration of a debt was slaves, the Judge cannot stop 
the cause for want of jurisdiction because the evidence 
satisfies ‘him that the consideration was slaves; he 
must submit the issue to the jury. (R.) Corbin vs. 

Tea erh O DANG ecndiviincbivicserscts lis chin setosciecdipechicde 166 

3. Where a case has gone to the jury, and the evidence 

has been fully heard, a demurrer to the declaration, 

on the ground that the cause of action is defectively 

set forth, comes too late. Under such circumstances 

a demurrer must be for a cause that would be good in 

arrest of judgment. Sirrine vs. The Southwestern R. R. 




























. Where a verdict and decree were had between the 
parties, which was brought by writ of error to their 
Court and the judgment thereon reversed, and the 
remittitur from this Court, upon notice to the parties, 
was made a part of the decree in the Court below, 
and entered as a finality of the litigation, etc., by an 
order of the Chancellor, and a motion made by parties 
in interest to set such order aside, was overruled by 
the Court below : 

Held, The legal effect of the reversal of the judgment 
by this Court of the judgment of the Court below, 
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based upon the verdict of a jury, was to have granted 
a new trial in the case, and it was error to have ad- 
judged the rights of the | pele to this litigation upon 
the motion. Miller et al. 


5. When a defendant pleaded that the consideration of 
the note sued on was negro slaves, and the Court ex- 
amined a witness as to that fact, and dismissed the 
case without submitting it to the jury : 

Held, That this was error. Nelson et al vs. Stamper... 


6. In a bill filed to enjoin an action of ejectment and for 
specific performance, it is not error in the Court to 
award the opening and conclusion of such case, upon 
the trial of such bill, to the complainant’s counsel. 
DEE CO. FORGE vine vvics ckbddbsnciinitecete \dbivvess vsicwtscauderes 


7. After a witness has detailed the facts, to ask him, 
“was that in Randolph county,” is not objectionable 
on the ground that it is a leading question. (R.) 
Nr ES RUNS MII se pncnsencccdecccsocecascaccssdcoccegecs 


8. It is not error in the Court below to direct the testi- 
mony to be taken down in a case where the law does 
not require it. bid. 


9. Nor is it error to interrupt counsel misstating the 
evidence to the jury, and correct ,the statement of 
what was sworn to by the witnesses on the trial. 
Ibid. 

10. Nor is it error to read over the evidence of the wit- 
nesses, on the request of the jury, as to such facts 
inquired of; and such action by the Court is not in 
violation of section 3183 of the Code, which prohibits 
the Judge from stating to the jury “ what has or has 
not been proved as to the guilt of the deceased,” but 
it is within the power of the Court to direct the 
proper statement of the evidence; and presenting the 
truth of what a witness swore, to the jury, is distin- 
guishable from expressing an opinion as to a fact 
proven by the Court. Ibid. 


See Equity Practice 


PRACTICE IN SUPREME COURT. 


1. Affidavits used on a motion as to injunction should be 
copied into the bill of exceptions. (R. See end of 
Report.) Wells et al. vs. The M.& C. of Atlanta......... 


2. A bill of exceptions defective under the rules of the 
Supreme Court was cured by the Act of 1870, passed 


Wi, OUI obs done dectosvsccdencece 3 
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after said cause was sent up to this Court. (R. See 
end of Report.) Patten vs. Baggs....ccccecccesece soscesere 1 


3. A cause dismissed for want of prosecution will be re- 
instated if the absence of counsel for plaintiff in error 
was caused by sickness. (R. See end of Report.) 
Ibid. 


4, Evidence attached to a bill of exceptions, as part of 
it, must be identified by the Judge below, or the cause 
will be dismissed here. (R.) Reid vs. Reid ............ 


5. The parties agreed that the judgment should be af- 
firmed if an agreed part of the judgment was written 
off. And this Court, without looking into the record, 
affirmed the Court below, upon the terms agreed 
upon. Brinson et al. vs. Waters et um.....cccccccccessccecees 


6. Pending this cause, the parties agreed upon a com- 
promise. To carry it out, it was necessary to have 
the cause remanded that an agreed verdict might be 
taken. By consent, this Court, without looking into 
the record, reversed the judgment below to carry out 
said compromise. Hales et al. vs. Worthy et al.........+ 


7. Mrs. Carlton sued her husband for divorce. Pending 
the action, an order for temporary alimony was passed 
in her behalf. Carlton excepted, and brought the case 
here. It was dismissed because it was prematurely 
here. Carlton vs. Carlton........ wadusndarcocoesconepeenpeciabe 


8. This Court will not hear evidence to show that the 
date of the Judge’s certificate to a bill of exceptions 
is wrong. (R.) Kohn vs. Lovett ........csecesceseeseeeceeees 


9. The original bill of exceptions and record were stated 
here by counsel to have been started in time for this 
Court, and lost en route, and failed to reach here by 
return day for this term. Thereupon an agreed copy 

was substituted, and the case was allowed to be en- 

tered on the docket of this term. Nesbit et al. vs. The 


SOPOT EE TESTS EEEEEEEH EEE SHEESH ESES EEO EHESESES HESS ESEEEE SEES 


10. If the Judge, by oversight, omit to sign the certifi- 
cate to a bill of exceptions, and it comes to this Court 
uncertified, the papers may be withdrawn to cure this 
defect; and a certificate by the Judge that this was 
his fault, thus explaining the delay, will make the 
case stand properly for hearing at the next term of 
this Court, and it will not be dismissed because the 
bill of exceptions was not certified in the time pre- 
scribed by law. (R. See end of Report.) Keaton vs. 
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11. The bill of exceptions recited the facts and rulings, 
and after each ruling said, “and defendants except.” 
A motion to dismiss it for want of a proper assignment 
of error was overruled. (R. See end of Report.) 
Wyly & Co. vs. Burnett & Riwey........c.ccccccccecscsceceeees 


12. The Court was asked, as this was a cause of great 
ublic interest, etc., to deliver its opinion before regu- 
ar opinion day, but would not do so. (R.) Noble 

Bro’s et al. vs. The State of Alabama ........ccccceceeceeeeeee 


13. The charge of the Court was divided up and num- 
bered; in parts of it the lines were numbered lI, 2, 3, 
ete. It is a good et), nena of errors thereon to say 
the Court erred in said parts and said lines, by saying 
he erred in charging as shown in said paragraphs 1, 
2, 3, etc., and in lines 1,2,3, etc. (R) Burnett & Co. 
vs. Blackmar & Chandler........0...00000 od sesecscoccocscect ees 


e 
14 When the cause was called here it was ascertained 
that several affidavits and the articles from the Quit- 
man Banner were not in the bill of exceptions. By 
consent, the Court allowed them put in here. Hunter 


PRESCRIPTION. See Ejectment, 1, 2, 7. 


PRESUMPTIONS. 


1. When an action was instituted by the plaintiff in the 
Courts of this State, against the defendant, to recover 
damages for the death of her husband, alleged to have 
been killed by the defendant in the State of Alabama, 
under the provisions of the 2920th section of the Code: 
Held, That the action could not be maintained in the 
Courts of this State, for the injury alleged to have 
been done within the territory of the State of Ala- 
bama, without an allegation in the declaration that 
the laws of that State were similar to our own in rela- 
tion to the injury complained of; that in the absence 
of any such ailegation, the Courts of this State will 
presume that the common law is of force in that State; 
that our own statute has no extra territorial opera- 
tion. The S. R. & D. R. R. Co. vs. LAcy.....ccceeeveeees 

2. A man is presumed to perform his legal and social 
duties. (R.) Akin vs. Alatoona Iron Works..........00+ 

3. Under the sheriff’s signature to the return of the 
sheriff as to part of the defendants, was a statement 
“the other defendants not to be found in the county.” 


438 


569 
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It not appearing who made it, it was held to have 
been made by the sheriff. (R.) Burnett & Co. vs. Black- 
MAF CHAN CF eacissoess sovsersscccccesecevcesecsosersoccosccoes e 


4. The law presumes that a general verdict of guilty 


pt 


was intended as a verdict of guilty of the highest of- 
fense charged in the indictment. (R.) Deanvs. The 
State..... [iiteteseeessessenesessenseees sneenaeseaeeneeenseneeenaees 


PRINCIPAL AND AGENT. 


. In a suit on a life insurance policy, parol declarations 


made by the agent of the company prior to the execu- 
tion, delivery and acceptance of the policy, cannot be 
received to vary or contradict the terms of the writ- 
ten contract, in the absence of any allegation and evi- 
dence as to fraud, accident, or mistake, at the time of 
its execution, delivery and acceptance by the contract- 
ing parties. Sullivan vs. The Cotton States L. Ins. Co.. 


2. When a bill was filed against an insurance company, 


containing allegations which make a prima facie case 
of fraud and negligence on the part of the agent of the 


company in failing to effect an insurance on cotton, 


whereby, the complainant was injured and damaged, 
the Court of equity having jirst obtained jurisdiction 
of the case, will retain it until the cause can be heard 
and determined on its merits. In all cases of fraud 
(except fraud in the execution of a will) equity has 
concurrent jurisdiction with the Courts of law. Sea- 
brook vs. The Underwriters’ Agency et al........ ceccccese dove 


See Parties, 1. 


PROCESS. See Amendments, 3. 
PROMISSORY NOTES. 


1. A surety to a promissory note pleaded that he had 


signed the same after it had been executed and deliv- 
ered by the principals and accepted by the holder, and 
that there was no consideration to him for such prom- 
186° 

Held, That the Court below committed no error in 
sustaining the demurrer to such plea, as it was insuffi- 
cient in law to bar a recovery against him, without 
further alleging that there was no consideration mov- 
ing from the holder to the original promissors for such 
contract of suretyship. Gay vs. Mott........c.eseeseee oe 


2. Where a note is indorsed “to be liable only in the 
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second instance,” the indorser is not liable until the 
maker of the note has been sued to insolvency, or 
some legal excuse alleged for not having done so; but 
if it be alleged and proved that the maker of the note 
is notoriously insolvent, and was so at the time of the 
indorsement, that would be a sufficient legal excuse 
for not suing the maker of the note to ascertain that 
fact. Pittman v8. Chisolm.........ccccccccccccccsccedecesscecses 


PURCHASER AT SHERIFF'S SALE. 


. At the sale made by the sheriff under a judgment of a 


Court of competent jurisdiction, and an execution reg- 
ular upon its face at the time, and the same not being 
a void judgment, the purchaser at the sheriff’s sale, 
who paid his money for the lot, acquired a valid title 
thereto under that sale, as against the defendant in 
that judgment, and his legal representatives. Tift et 
AL. V8. Flill...c.eeee seoseeee bob dddsecdoe sésccccccnscconseess cvesccce 


RAILROADS. 


. When a bill was filed praying for an injunction to re- 


strain the sale of that portion of the Alabama and 
Chattanooga Railroad situate in this State, which was 
advertised for sale in satisfaction of the debts of sun- 
dry judgment creditors, alleging that the company 
was insolvent and that the sale of the road in detached 
portions thereof would work irremediable injury to 
the complainant and other creditors of the company, 
the road extending from Meridian, Mississippi, to 
Chattanooga, Tennessee, being one continuous line of 
railroad, with a prayer that the entire road might be 
sold, as a whole, for the benefit of the creditors of the 
insolvent company : 

Held, That under the allegations in the complainant’s 
bill, the injunction was properly granted to prevent a 
multiplicity of suits, as well as to prevent irreparable 
injury and damage to the creditors of the insolvent 
company. Noble Brothers et al. vs. The State of Ala- 
COIR .ccsccsccorewasscsvescoscccccs eseqvocccresctosececcoccsssecevess 


. When an action was instituted by the plaintiff in the 


Courts of this State, against the defendant, to recover 
damages for the death of her husband, alleged to have 
been killed by the defendant in the State of Alabama, 
under the provisions of the 2920th section of the Code: 
Held, That the action could not be maintained in the 
Courts of this State, for the injury alleged to have been 
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done within the territory of the State of Alabama, 
without an allegation in the declaration that the laws 
of that State were similar to our own in relation to 
the injury complained of; that in the absence of any 
such allegation, the Courts of this State will presume 
that the common law is of force in that State; that 
our own statute has no extra territorial operation. 
The &., B. & D. Be. B. Co. 08. THCY. ..cccecososcscccccsccecces 461 


REBELLION. 


Loss sustained by the war is not a good plea of set-off 
to the plaintiff’s demand, unless the plaintiff is con- 
nected therewith by some act or fault of his own, and 
the fact that the plaintiff was a citizen of the State, 
and adhered to the Confederate cause, is not sufficient 
to connect him with the defendant’s loss of property 
by the war. Ayer VS. COCKTAN......cercesseeeeees ececees oscnee 459 


RECONSTRUCTION ACTS. See Contracts, 3. 


REGISTRATION OF DEEDS. 


The irregular registration of a prior deed, is not notice 
to a subsequent purchaser from the same vendor, 
whose deed has been regularly recorded within the 
time prescribed by law. Williams et al. vs. Adams..... 407 


See Ejectment, 2. 


RELIEF. 
See Equity, 3. 
“ Res Adjudicata, 3, 4. 


RELIEF ACTS OF 1868 AND 1870. 


1. A judgment in equity, directing the removal of trus- 
tees for mal-administration, and that they pay a cer- 
tain amount into the hands of a Receiver, that it may 
go into the hands of a new trustee, to be managed ac- 
cording to the terms of the trust, is not such a debt 
as the plaintiffs in the bill, the beneficaries, are bound 
to pay taxes upon. Smith et al. vs. Byers et al......... + 191 


2. Where, in a rule against a sheriff for failing to raise 
the money on afi. fa., founded on a debt contracted 
before the first of June, 1865, it appeared as a part of 
the proceedings in the cause, though not in the sher- 
iff’s answer, that in September, 1870, he had called on 
the defendant for the money, and had taken his word 
for the money : 
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Held, That the sheriff could not, in reply to the rule, 
set up the subsequent Act of October Ith, 1870, re- 
quiring an affidavit that the taxes were duly paid, to 
be attached to ~— fa., before it could lawfully pro- 
Coed. Kemp v8.p Williams .......0+.ccsevecceccsccccsccsscescees 211 


3. Where a suit was brought on the bond of a railroad 
official, dated in 1857, and it was alleged in the declar- 
ation that the bond had broken by the failure of the 
official to account before and up to the time of his 
death, which it was alleged took place in 1868. And 
on the calling of the case the defendant moved to dis- 
miss the case, because the affidavit was not filed as to 
the payment of taxes: 

Held, That it did not appear that the debt sued on 
was contracted or implied before the Ist of June, 1865. 
Sirrine vs. The Southwestern Railroad Company............ 280 


4. Where, on the trial of an issue joined to ascertain 
whether the note sued was given for the purchase- 
money of land, which was found affirmatively, and the 
motion for new trial set up the right of defense to the 
party under the equities arising from tender and losses 
under the Relief Act of 1868 and 1870: 

Held, That the finding of the jury on the issue stated, 
placed the case without the Act of October 13th, 1870, 
and the equities under the Act of 1868 must have been 
in some manner occasioned by the act of the plaintiff, 
which does not appear; and, under all the facts taken 
in the motion in the Court below, we affirm the judg- 
ment in overruling the same. Bone vs. Graves.......+.. 312 


5. A promissory note given by a citizen of this State to 
a citizen and resident of another State, who has not 
resided here since the note was given, and does not | 
now reside here, and has not kept the note here until 
it is sued, is not subject to taxation in this State, and if 
a suit be pending on the same, proof of these facts will 
excuse the plaintiff, non-resident, from filing the affi- 
davit required by the Act of October 13th, 1870. 
Calling 60. MMAR iiscinac.ssisseqsculosnccevaicscsssssnnssbeosesons 336 


6. Where a suit was pending on a promissory note, pay- 
able to A, only, and the suit was in the name of A for 
the use of B: 
Held, That C, who was the true owner of the note, 
and who controlled the case, might make the affidavit, 
that all legal taxes due on the note had been paid, as 
required by the Act of October 13th, 1870. eming- 
Con V8. Douglass... ...cecoccecccrcscceccccceceee p esvescosecenoes esas 353 
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7. When a plaintiff is a non-resident of the State, there 
is no tax due by him on the debt, which he is required 
to pay under the provisions of the Act of 1870. Hay- 
ward vs. Hasley & Ricé.......sccceccccssescersccsseccscecesveces 


8. An affidavit by the plaintiff in a pending suit ona 
debt contracted before June, 1865, which affidavit 
states that all legal taxes chargeable by law on the 
debt have been paid for each year since the making 
of the debt, is a substantial compliance with the Act 
of October 13th, 1870, though the word “duly” is 
Omitted. Rawson vs. Burke......creceseeceee coevescereceecece 


9. The Act of October 13th, 1870, requiring an affidavit 
that all legal taxes have been paid, on certain debts 
therein mentioned, or the suit founded thereon dis- 
missed, is not in conflict with that section of the Con- 
stitution of 1868, which declares that the Court shall 
render a judgment without the verdict of a jury, in 
cases founded on a contract, when an issuable defense 
is not filed under oath. Warner, Judge, dissenting. 
Garrett, use of, vs. Cordell et Al.....cccccscccccessesecssceceses 


16. The Act of October 13th, 1870, requiring an affidavit 
of the payment of taxes in all pending suits on con- 
tracts before June, 1865, applies also to pending off- 
sets, the same being cross-actions; and in such cases 
the defendant must file the affidavit within the time 
prescribed or his set-off will be dismissed. Lowe vs. 
RAW 200 .00c0ccecreseonccossoed pencogepusvsngressscseossoseeseceos 


11. When a debt is of doubtful solvency, the plaintiff is 
not required to pay tax on it under the provisions of 
the Act of 1870. Morrison et al. vs. Warner’...........0+ 


12. Loss sustained by the war is not a good plea of set- 
off to the plaintiff's demand, unless the plaintiff is con- 
nected therewith by some act or fault of his own, and 
the fact the plaintiff was a citizen of the State, and 
adhered to the Confederate cause, is not sufficient to 
connect him with the defendant’s loss of property by 
the war. Ayer v8. Cochran,.....cccccccesees cecccccccscccccces 

13. An executor made oath that all legal taxes due on 
the debts had been paid by him since he was qualified 
as executor, under the Act of 1870, but could not 
swear that his testator had done so in his lifetime. 
The Court held and decided that the plaintiff, as exec- 
utor, must swear that all legal taxes chargeable b 
law on the debts on which the judgments were found- 
ed, had been paid from the time of making or imply- 
ing of the contracts on which the judgments and ex- 
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ecutions were founded, and dismissed the plaintiff's 
levy: 
Held, That this was error on the statement of facts 


disclosed by the record. Akin vs. Alatoona Iron Works. 464 


14. Where a motion was made to set-off losses against 
a judgment, under the Act of October 13th, 1870, and 
the Judge sustained the demurrer to such motion and 
dismissed it, upon the ground that the judgment being 
for mesne profits, arising out of a suit of ejectment, was 
not within the provisions of said Act: 

Held, That such judgment by the Court was not error. 
The Columbus Iron Works vs. Aenchbecker et al ........+.. 


15. An action was brought by the plaintiff against the 
defendants, to recover $500 00 in gold coin, deposited 
with the defendants on the 20th March 1865, and 
there was no evidence of any demand having been 
made on the defendants for the payment of the gold 
coin prior to the Ist of June, 1865: 
Held, That this was not such a debt or contract as 
comes within the provisions of the Act of 1870, requir- 
ing an affidavit of the payment of taxes thereon, and 
it was error to dismiss the plaintiff’s action on the 
round that no affidavit of the payment of taxes had 
een filed. Winter vs. Epping & C0......sssccsseseeceereees 


16. When a motion was made to set-off losses against a 
judgment based on affidavit, which does not state the 
judgment was founded on a debt, contract or cause of 
action made or implied before the Ist of June, 1865, 
and upon demurrer thereto the Court sustained the 
demurrer and dismissed the motion : 

Held, That the judgment of the Court below was not 
error under the law and facts of the case. Rankin vs. 
DAWN CF Ah... crcscrerecrccccccccccccccesccccecceveccccesovsvcccece 


See Constitutional Law, 6, 7, 8, 9, 10, 11. 


REMOVAL OF CAUSES TO UNITED STATES 
COURTS. 


1. The Circuit Courts of the United States have no juris- 

diction over the probate of wills; and a ~epapr 5 
before the Ordinary of this State, propounding a will, 
cannot be removed to the Circuit Court by one of the 
caveators, who is a resident and citizen of another 
State. Hargroves vs. Redd.....ccscscsesseceereseeeccseecesees 


2. Where several citizens and residents of the State of 


New York, with a citizen and resident of Georgia, 


595 
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filed a bill in equity, in one of the Courts of this State, 
against a citizen of Georgia, who was an administra- 
trix of an intestate’s estate, charging mal-administra- 
tion, and praying the Court to direct the administra- 
tion and cause the assets to be paid out in their order, 
according to the claims against them; and an order 
was taken on the motion of the ws tags pl making 
all the creditors parties plaintiff to the bill, and direct- 
ing them to bring in their claims, and the administra- 
trix answered the bill, setting up, among other things, 
that the estate was insolvent, the claims intricate and 
conflicting, and praying a marshaling of the assets, 
and, on her motion, the creditors were restrained from 
bringing separate suits, and required to await the 
marshaling prayed for; and the non-resident plaintiffs 
moved, under the Act of Congress of 1867, and the 
Acts of which it is amendatory, to remove their cause 
to the Circuit Court of the United States for the Dis- 
trict of Georgia: 

Held, That the case made in the record is one in 
which the rights of the non-resident plaintiffs, in their 
controversy with the defendant, cannot be adjudicated 
without the presence of the complainants, who are 
resident citizens of Georgia. Bliss & Co. et al. vs. Raw- 
SON, AMMINISETALTIX.....cececcerecseccerecees esqeens dptneetntsdcenes 


The Acts of Congress for the removal of causes from 
the State Courts to the Circuit Courts of the United 
States, do not provide for the removal of a cause, by 
one of several non-resident plaintiffs, who is a co- 
plaintiff with citizens of Georgia, except in cases where 
the controvery between the non-resident plaintiffs and 
the defendant can be settled without the presence of 
plaintiffs who are resident citizens of this State. War- 
NER, Judge, dissenting. J bid. 


RES ADJUDICATA. 


. If a meritorious bill of exceptions be dismissed here 


because of a mistake made by the certifying Judge 
and without the fault of counsel, equity will restrain 
the enforcement of the judgment thus affirmed till the 
matters set up in the dismissed bill of exceptions can 
be heard. (R.) Kohn vs. Lovett........ enecccccecrecocosecs ° 


. A judgment of a Court of competent jurisdiction is 


conclusive between the same parties as to all matters 
at issue, and when executors are removed from their 
trust under a judgment for waste and mismanagement, 
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they cannot, under the Relief Act of 1870, deny that 
they have mismanaged their trust. Smith et al. vs. 
Be ee BT Cs PM nUNarT tees Or? oT Cae E eS Ha ae 191 


8. Where a bill was filed to enjoin a judgment at law, 
and praying for a new trial, and it appeared by the 
answer that an affidavit of illegality had been previ- 
ously adjudicated, upon which the questions involved 
in this bill were involved, or might have been em- 
braced therein : 

Held, There was no error in the Court refusing the 
injunction. Parker vs. King.......s.ssessesessenecserreerecces 299 


4. Held again, That the verdict of the jury, that the de- 
fendant in execution was in possession of the land 
levied on at the commencement of the suit, and that 
the notes, the foundation of the suit, were given for 
the land, rendered on the trial of the affidavit of ille- 
gality, was an adjudication of the rights and equities 
of the parties, under the Relief Act of 1868. id. 


5. Where a trial is had in equity, and the jury return 
their verdict, and a motion made for a new trial is 
overruled, and the judgment of the Court brought by 
bill of exceptions to this Court, and the judgment af- 
firmed, by operation of law, in the dismissal of the 
case, such judgment of affirmance is conclusive upon 
all parties as to the merits and grounds embraced in 
the motion for a new trial, and cannot subsequently 
be reviewed or reheard by the Court; and where a 
bill was brought, asserting no new ground, it was 

roper to dismiss the same for want of equity. The 
ailure to enter the decree at the term the verdict 
was rendered, appealed from and affirmed, did not 
leave the case open, or present any new ground for 
equitable interference to set aside the verdict, but it 
was the duty of the Court to enter such decree by an 
order nunc pro tunc. Seay vs. Treadwell..........00s00000. 564 


See Homestead and Exemption of Personalty, 5. 


RESCISSION OF CONTRACTS. | 


Upon a suit brought upon a note given for the purchase- 
money of land, the defendant set up the contract of 
purchase by which it appeared the plaintiff and a man 
named Adams had jointly sold the land and gave bond 
for titles; and further, that the said parties had no 
title to the land, and that the title was elsewhere, and 
the inability of the parties to perform their contract. 
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To this plea a demurrer was filed and sustained by the 
Court: 

Held, That, inasmuch as this was a contract for the 
purchase of land and the party was in possession, 
while we may consider his plea filed at law with the 
same consideration we would a bill filed in equity, this 
plea does not set up sufficient to restrain, in equity, the 
collection of the purchase-money; and rescission of 
the contract stands upon the same principle. When 
parties make contracts for land and take bonds or 
warranties and are in possession when sold for the 
purchase-money, it requires a strong case, something 
showing fraud or insolvency or non-residence, some- 
thing which has grown up or is discovered since the 
contract, that would render it inequitable to enforce 
it, to invoke the powers of equity, whether invoked at 
law or in equity. McCauley vs. Moses,... rccrecreceseees 


See Equity, 3. 
RES GEST. See Evidence, 10, 14. 
RETROACTIVE LEGISLATION. 


Where on a bill filed by an executor for direction, and 
for the distribution of the assets to which the heirs, 
legatees and creditors were parties, there was a final 
decree distributing the assets: 

Held, That the widow and minor children were not 
entitled to a bill of review, on the ground that no 
homestead and exemption was decreed to them accor- 
ding to the Constitution and laws of the State. If 
they were entitled to such a homestead at the date of 
the decree, they should have set it up; and if they 
were not, any subsequent law will not, without ex- 
press words, be held to authorize the decree to be 
opened, so as to let in the claim. Moore vs. Gill........ 


See Constitutional Law, 5. 
“ Liens, 1. 
“ Practice in Supreme Court, 2. 


RULE vs. SHERIFF. 


1. Where, in a rule against a sheriff for failing to raise 
the money on a fi. fa., founded on a debt contracted 
before the Ist of June, 1865, it appeared, as a part of 
the proceedings in the cause, though not in the sher- 
iff’s answer, that in September, 1870, he had called 
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on the defendant for the money, and had taken his 
word for the money : 

Heid, That the sheriff could not, in reply to the rule, 
set up the subsequent Act of October 13th, 1870, re- 
quiring an affidavit that the taxes were duly paid, to 
be attached to the fi. fa., before it could lawfully pro- 
coed. Kemp v8. Williams.......c....cccccecsecessseccorsseseses 


2. Where a sheriff had levied on personal property and 
turned it over to a third party on his making the 
usual “claim and affidavit,” and giving a forthcoming 
bond, but taking no bond for the costs and damages 
which the jury might find for the delay, in case the 
claim was for delay only, and the claim was dismissed 
on the motion of the plaintiff in fi. fa. : 

Held, That it was not error in the Court to hold the 
sheriff liable on a rule for the value of the property 
levied on, and to direct an issue to ascertain that 
WHENO, BAY OTE 06. TOMO nccrcce ccccccccccsccccccsseccsngees 


3. Held further, That the answer of the sheriff, there be- 
ing in it nothing binding on the question of the value 
of the property, was immaterial on the trial of the 
said issue, and there was no error in trying the same 
without the presence of the answer, it having been 
mislaid. bid. 


4. By the provisions of the Act of 1870, when an execu- 
tion has been issued by a Justice of the Peace to en- 
force a factor’s lien for a sum less than $100 00, the 
same may be levied by any sheriff of this State, or 
bailiff, on the property of the defendant subject to 
such lien, and when placed in the hands of a sheriff 
he may be ruled in the Superior Court for his neglect 
of duty in failing to execute the same. McDonald & 
Co. vs. Feagan.........+ nin sili nchatiptainaihtbidiarveengcacdiessets 


See Garnishment. 


RUMORS. 
As Evipence—See Criminal Law, 25. 


SALARY. See Contracts, 3. 


SALE. 


If parties settle a cause by an agreement, part of which 
is that the sheriff shall sell the property in dispute 
and divide the proceeds between the parties, and said 
settlement is made the judgment of the Court, the 
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sale by the sheriff under said agreement is not a judi- 
cial sale. (R.) Doyle et al. vs. The Trustees of the 
African Methodist Church et Al...cccccccccccccsccsscccccccscecs 400 


SCALING ORDINANCE. 


Where a promissory note was given, during the late war, 
for $3,500 00, due one year after date, upon which 
$2,800 00 was paid at maturity, in Confederate money, 
leaving due $700 00, and the jury, on suit brought for 
the balance, found for the plaintiff $38 97, and the 
Judge granted a new trial, on the ground that the jury 
had not found according to the equities between the 
parties, under the facts of the case: 

Held, That this was no abuse of the discretion vested 
by law in the Judge, and this Court will not reverse 
the judgment. Cargyle vs. Belcher.........scccseseercceseees 207 


SERVICE OF JOINT OBLIGORS. See Joint Obligors. 
SERVANTS. See Master and Servants. 


SET-OFF. 
See Rebellion. 


“Relief Acts of 1868 and 1870, 10, 12, 16. 
SEVERANCE. See Contracts, 9. 
SHERIFFS. See Rule against Sheriffs. 


SHERIFF'S SALES. 


See Purchasers at Sheriff’s Sales. 
“ Sale. 


SLAVE DEBTS. 


Where a judgment was had in the Superior Court in Sep- 
tember, 1868, on a promissory note, purporting to be 
“for value received,” and an illegality was filed in 
1870, setting up that the consideration of the note was 
the hire of slaves: 

Held, That this ought to have been pleaded on the 
trial, and the illegality was properly overruled. Miller 
VS. ALDTILLON......ccccescecccrccrsseverecceccccccsscccccccccewesesees 273 


See Practice in Superior Courts, 2, 5. 
“ Purchasers at Sheriff’s Sales. 
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SPECIFIC PERFORMANCE. 


See Equity, 1. 
«“ Equity Jurisdiction, 1, 2. 
“ Interest, 2. 


STATUTES. See Construction of Statutes. 


STATUTE OF FRAUDS. 


1. A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before 
the date of the charter, is not the same person, and 
to make it liable for a debt due from the partnership, 

a parol promise by tbe president, without a new con- 
sideration, is not sufficient. There must be a writing, 
signed by the party to be charged, or by its agent 
expressly authorized, or it must be shown that the 
incorporation has received the consideration. The 
Georgia Co. vs. Castleberry... ....ccccccccsscccececcecsccceveees 187 


8. In order to take a case out of the operation of the 
statute, on the ground that the contract was not to 
be performed within one year, there must be such a 
part performance of it on the part of the plaintiff as 
would render it a fraud on him, by the refusal of the 
defendant to comply with the contract on his part. 
Burnett & Co. vs. Blackmar & Chandler. ..1.....0000ceeeeeees 569 


See Contracts, 1. 
STREETS. See Arbitration, 2. 
SUBMISSION. See Arbitration, 2, 3. 
/ SURETIES. 
See Promissory Notes. 


“ Parties, 1. 
TAXES. 


See Constitutionai Law, 1, 5. 
“ Relief Acts of 1868 and 1870, 
TENANTS. See Landlord and Tenant. 


TENANTS-IN-COMMON, See Conveyances, 2, 3. 
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TENDER. 


Where the party gave notice in writing of his absolute 
refusal to comply with such contract of sale: 
Held, That the charge of the Court below to the effect 
that proof of tender after such notice was not neces- 
sary, was not error, but in conformity with the rulings 
of this Court in 12th Georgia, 154. Hunt vs. Jackson 
Formby’s guardian.,..... BUbs sdsstednnssscsbossedévoiessbedovcssove 


See Interest, 2. 
TRESPASS. 


Property was under said award sold by a Receiver ap- 
pointed to sell and pay said debt, notwithstanding the 
Ordinary exempted it: 

Held, The Receiver was not a trespasser, nor liable to 
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an action for such sale. (R.) Gill vs. Mizell............ 589 


TROVER. 


Where, in an action of trover, it was in proof that the 
property sued for, and to which the plaingjff showed 
title, was at the house of defendant, though there was 
no proof of any use of the same by him: 

Held, That this was some evidence of possession in 
the defendant, and it was error in the Court to with- 
draw the case from the jury, and grant a non-suit. 
Mercier 08. Mercte?....cccorccococccsecccccesees donsvaceseroageesee 


See Contracts, 6. 
TRUSTEES. 


When a note is placed in the hands of a party as col- 
lateral security, the holder thereof has the legal right 
to maintain a suit thereon in his own name, and to ob- 
tain judgment thereon, and if the debt which the note 
was placed in his hands to secure, is paid after the 
commencement of the suit on the note, but before judg- 
ment thereon, then, if the holder of the collateral note 
should collect the money due thereon, he would hold 
the same as a trustee for the benefit of those who are 
legally or equitably entitled to it. And in this case 
the Court should have heard the evidence offered in 
relation to who was entitled to the proceeds of the 
note when collected, and have instructed the jury as 
to the law applicable thereto; and it was error to dis- 
miss the plaintiff’s action on the statement of facts 
disclosed in the record. Houser vs. Houser & Bronson. 


See Conveyances, 2, 3. 
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ULTRA VIRES. See Corporations. 
USURY. See Interest. 


VENDOR'S LIEN. 


A Court of equity will not enjoin the vendor of a tract 
of land from the collection of the purchase-money due 
therefor by the vendee, when the latter is in possession 
of the land, on the ground of a bare fear of a failure of 
the vendor’s title; the complainant must allege such 
facts in his bill as will agirmatively show such a prior 
incumbrance or outstanding title as will defeat the 
vendor’s title, under which the vendee holds posses- 
sion of the land. Cantrel vs. Cobb.........cccccesseseeseeeees 193 


See Contracts, 7. 
“ Equity Jurisdiction, 3. 


VENUE. See Criminal Law, 23. 
VERDICT. See New Trial. 
ee 


VOID JUDGMENTS. 
See Jurisdiction of Superior Courts, 1. 


WAIVER. See Criminal Law, 28. 


WAIVER OF PROCESS. 


Pleading to the merits waives process. (R.) Burnett & 
Co. vs. Blackmar & Chandler.......ccccccveseeseccsccescccsceees 569 


WAREHOUSEMEN. See New Trials, 25. 


WILLS. 


1. Where a testator, by his will, made in 1852, directed 
certain of his slaves to be sent, after his death, to a 
free State, and there to be emancipated, and be- 
queathed to them, when free, a large portion of his 
estate, and before the death of the testator the slaves 
were, by law, made free in this State, and the testator 
died leaving his will unrevoked, this is not such a 
change of the relation between the testator and lega- 
tees as makes the will inoperative. Hargroves vs. 
IE ccpodecdenarescacsneneoes coccescccnsecvessebepinesibelbubecbideese 142 
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2. A will, duly executed, and making dispositions in ac- 
cordance with law at the time it was made, is a good 
will, notwithstanding after it is made a law is enacted 
making such dispositions illegal, if, before the death of 
the testator, said law is repealed or becomes obsolete, 
and the testator have done no act, expressly or by im- 
plication, revoking or recalling his will. bid. 


3. A legacy in a will, to legatees capable of taking it at 
the time the will is made and also at the time of the 
death of the testator, is not void, because there was a 
period intermediate between the making of the will 
and the death of the testator, when the legatees were 
incapable of taking such legacy and the same was il- 
legal and void. Ibid. 


4. Parol evidence is inadmissible to show, of itself, the 
revocation of a will; such evidence can only be intro- 
duced to explain and show the intention of equivocal 
acts, by the testator, or by his direction, destroying 
or abrogating his will. bid. 


See Removal of Causes to United States Courts, 1. 


WITNESS. 
ImPpEACHING—See Criminal Law, 17, 24. 
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